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1H THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SEA-LAND SERVICE, IC. 
P. O. Box 1050 
Elizabeth, New Jersey, 


Plaintifté, 
Ve 


JOHN T. CONNOR, individually, 
and as Secretary of Commerce, 
Washington, D. C. 


NICHOLAS JOHNSON, individually, 

as Maritime Administrator, and 

as Chairman, Maritime Subsidy Board, 
Maritime Administration, 

Washington, D. C. 


J. We. GULICK, individually, and as 
Member, Maritime Subsidy soard, 
Maritime Administration, 
Washington, D. C,. 


CARL C. DAVIS, individually, and as 
Member, Maritime Subsidy Board, 
Maritime Administration, 
Washington, D. C. 


JOSEPH R. HOCK, individually, and as 
Alternate Member, Maritime Subsidy 
Board, Maritime Administration, 
Washington, D. C. 


and 

MARITIME SUBSIDY BOARD 
Maritime Administration, 
Washington, D. C., 


Defendants. 
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Civil Action Bo.26'4~CS 


CIVIL DOCKET 
Gnited States District Court for the District of Columbia 


Date . PROCEEDINGS oh 
1965 |} Deposit forcostby mar = 
Get eo mCampinin appearance SNOUT 
Cet. }20! Summons, copies (§) and copies (§) of Complaintisseed U.S. Atty. Ser 10-21-65; 


K Street. N.W. 


Gocuments; a 22/3 


Reply of pltf to objections of deft to nlaintiffs motion for 
production of documents; F&A; affidavit; exhibits (2); 
e/a 12/21/66. 


Recommendation denvine motion fer prog:ct-on of documerss, 
recommendation for details _aci ) -ssistant Frevrial 


we « re ya eo Gn wrath nee oan 


ERROR OR eee eo 
i 


Consert/order granting DIti fits motion to require defz. ee sian 


52 Exvort Isbrandstsen tines. - in inc.se sroiuce certain decuren:s.— 


Feb 


Ea CTE 
Feb; ssi «Motion of Pltff. for reconsideration; Affidavit; Exhibits {2); c/m 
2/3/67; MC. 2/3/57 | filed 
reh__12. Response of the Hefe to plteft mation forrecansideration —ef/m ———_ 
0/6 | led 
= 10 Recommendation denvinz in part and allowing in part reconsideration 
| of previous recomfendation; production of said documents to be 
before April 1, 1967. See recommendation for details. (AC/N) 
Pretrial Examiner 
16) Motion of defts for extension of time to file ee to 
|i _ recommendation of Pretrial Examiner; c/m 3/13/67; 3..C. filed 
Mar '30 Motion of plaintiff to stay Rule 13; P&A; Affidavit; c/m_ 3/30/67; 
— exhibit; "0. | filed 
ar. 30 | Order granting defendants until April 8, 1967 to file objections | 
; to recommendations of Pre-Trial Examiner entered on March 10 
: 1967. _(N) Siri 
1 Stipulation of counsel excluding certain document's relative to 
i discovery to be made by deft, as recommended by Pretrial 
i Examiner. filed 
“Apr !271 Order staving operation of Rule 13 until Oct. 1,)1967. (N) Jones, J. 


se 18' Request for admissions bv vltf: exhibits 35; ¢/m 8/18/67. filed 
|28 | Amendment of plaintiff to request for admissions; ¢/s 8-28-67 filed 
ESE» 


kexts 22 Stipulation extending time to resvond to requests for admissions 
to and including September 22, 1967. (fiat) Curran, C.J. 
25| Consent Order extending time of defendants and intervenor-defendant 
to respond to Plaintiff's reouest for Admissions to and 
includine Oct. 2, 1967. 


(N). Curran, C. J. 


to request 
oe for admissions, service acknowledged by Piff. 10/2/67. filed 


i SS at Sworn og 
~ lw ~ m. Fp - 2 . 
eae 23 » Consent order extending time to respond to motion for ‘Sommary Judgment to 
and including 2-28-68. 


Feb. |21! Motion of defts. and Intervenor-Deft. for extension of time to respo 
| to Pitif's motion for summary judgment: c/s 2/21/68 M.c. 


2 
8 
j 
id 


filed 
Order extending time for filing opposition to = a ane? motion fo 
yar sudenem ae — til March 21. 1968 HeGuire, cig 


* J ad 
foticn ef cefts for extension of time to respond to motion for summ 


15-68; oe eee . 


Memorandum of f deft -e American Su ishrandtsen Lines Inc. to motion 
for summary judement. c/m —— ni filed 


ca 


Opposition o r_summary judgement; Pé ’ 
Statement; 3/29 en filed 


Order denving p! eiff*s motion ae summary judgement; rranting 
defendants’ demend for judgment sismicsing action; action 
— Pt RL mF ttn EY — 


Notice of arpeal by _plaint: iff from order of 4/15/68. 
to L. Colby «= R. W. Kurrus. Pevosit $5.00 by isneanl 


: Wi US O87 dae or 10 ons OT Rs 
Trenscerict of oreceedinrs Yol one- Pares 1-56. April 10,11, 1O46E. 


Reporter Genetic Neve tr. COnrtS) CODY. 
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| 
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PR ta 
| - 
vy. . 91968 
( ; pa! aaa vr | 
Cea Sea 10, oe ) 
( MARITIME ADMINISTRT ON ) 
(__'NARITINE|SUBSZDY BOARD) 
DEPARTNENT OF COMMERCE | | 
MARITIME ADMINISTRATION 
MARITIME SUBSIDY BOARD ls 


Docket No. Ae19 


AMERICAN EXPORT ISBRANDTSEN LINES, INC, 
APPLICATIONS FOR CONS TRUCTION-DIFFERENTIAL SUSSIDY e 

‘TO AID IN THE CONVERSION OF THO ORE CARRIERS TO CONTAINERSHIPS 
aD YOR OPERATING-DIFFERENTIAL SUBSIDY ON TRANE ROUTE 5- aoe 


In “the natter of the petition of Sea-Land Service, Inc., to the Maritine 
Subsi< y: ‘Beard to reopen for reconsideration its decision of August 12, 
1965, in approving the applications of American Export Isbrandtsen 

Lines, . Inc., for construction-differential subsidy, operating+ 
differential subsidy and the use of capital reserve funds in the 

purchase and conversion ef two propossd containerships:for operation 
on Trade Route 5-7-8-9. Petition denied, 


Submitted September 1, 1965 Decided September 9, 1965 


OPINION OF -THE MARITINE SUBSIDY BOARD/MARITINE ADMINISTRATOR 


Nicholas Johnson, Chairman; J; We Gulicx’and Carl C. Davis, AES 
cones end Joseph R, Hock, Alternate Member=* | 


Séived Upon: | “x ty Soma | 
4 e Se. | 


John Mescn, Esquire of Ragan & Mason, 900 - 17th Street,: TM. 
Washington, D: oan on behalf of Sca-Land Service, Ines Petitioner. 


Richard’ W — Kurrus, Essuire and James N, Jacobi Fsquire, 2000 K Street, N.Wi, 
Weshangeon, De Cs SuSE ane Donald fy Calcera, Esquire, 26 Broadway, 
Nex York, N. Y. 10004, on behalf of Anericen Export ~ Tsbrandtsen Lines, Inc. ,. 
Applicant. 


© My, Hock annouriced that while he did not cast e vote in the unehinous. 
opinion of the Maritime Subsidy Beard composed of Chairman: Johnson, 
Member Gulick and Member Davis, as set forth in Docket No. A-19; he was 
concuoring therein. 
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(4) end that there has been no ccnaideration by the Board of the issu: 
- of undue advantage to AEIL and undue prejudices to Sza-Land through the 
award of subsidy to ADIL, and on the basis of such aliesation reconsid2r2- 
tion is indicated. : : | 
On September 3, “1965, AEIL filed with the Beerd its reply to the pati- 


tion of SeaeLand "to reopen for reconsideration". 


In its reply AEIL, among other things, alleged in effect: 


(1) that the petition of Ses-Land was procedurally defective, that the 
- petitioner had nover cperated on Trade Route 5-7-8-9, and that the “petitione> 
. had no standing to contest ths Board’s findings awd determinations of 
August 12,.1965, in respect to AEIL'’s applications; 
(2) that each of ths allegations submitted by Sea-Land, as set; forth 
above, was without foundation, and that all of the findings and deterninaticns 
' ade by the Board, as set forth in the Bosrd’s actions of August 12), 1955, 
(Appendices A, B, C and DB) were in keeping with all psrtineat requirsn2nts 
and provisions of the 1936 Act; and, therefore, the petition of Sees 
should be promptly denied. * 


~The ‘Board has carefully reviewed and reconsidered its actions = nd 
findings of August 12, 1955, in respect to this matter, In addition, the 
Board has carefully reviewed and considered the petition filed by ShasLond 
and the reply filed by see In so doing, the HOR: cast SR | wees 
tions as to procedural asfects and considered the potition on its nerits 
on tha basis that the boar acticns of Rosaes 12, 5 1988, in respect to the 
instant caso had not “been finalized or approved by the Secret sary of Commerce 


prior to the 20-day review period, provided in Department Order Nos| 117 (revise 


which ai not DES wntil close of business on September 1, 1965, and the 


petition to reopen for reconsideration had been filed prior to close of 


’* business en that date. 2/ | 


or established procedure a petition fer review and reversal of a Bozrd 
decision should be filed with the Secrstary of Commerce within ten ccys of 
the Board action. Likewise a petition . to the Boarc for reconsideraticn of 
@ Board action should be filed within ton days of the Board action. In thi 
sneceaee however, petition of Sea-Lend was filed as authorized by telegre-. 
from the Office of General Counsel, Department of Commerce, | 
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entitied, 


nm C5-S-AXZL, to two container 


ey 


— --4 ral BMeeeese ser Lee 
Appt Sere So (SSs Suis oe) Sod S45 


) 
en AP2 type, and SIR JOHN FRNAKLIN, a 
) curreatly operatin 
e 
fay ZS, 1955, the Heritixs Adninistration dssued a pross ralease 
* 


"ASIL Containerchip Service under Consideration by MA", which was 


—_— $ * 3 awses ~, ~ - ; 3 1 

sercd in the peblic press. The press rele2se listed six specific 
> __—— *~ “4 + _ - . « 

S te the Government in the AEPIL proposal es listed below: 


Tha eaventece of low céptieal investment that would’ be required 
to gain experience in a new field with minimun risk. 


Upsre.ding of the oe 
be replaced by the c 


-* 
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ct 
» 
rs) 
re) 
re] 
es 
: 
u 
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‘ 


rzase inis sabsiay recapturs ~ including the possibility of 
al recapture - if the operation results in the expected 


Replacement of the containerships as promptly as desired by 
2, RINT 


were issued end responses thereto were publicly opened and read on June 2h, 


the bids were predicated on an award to the low responsive bidder 


within 60 dears efter: bid opening. The low responsive bidder on the fixed 


price bid was Sun Shipbuilding and Dry Dock Company (93,860,000 for cach 


¢3 on Bid AC1), and $3,770,000 for cach verse) on Bid A(2)). 


1965, invitations to bid on the award “of a conversion contract 
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After cereful consideration of all the facts and circumstances involved, 
the Haritime Subsidy Board, by unanimous vote. on August 12, 1955, made the 


necessary findings and deterninations. in. epprovi ing the application .of ADIL, 


as set forth in two separate letters to ADIL dated-Avgust 13, 196$ 


(Appendices A & B). In additicn, the. Board Seterminsd chat Sun Shipbuilding 
and Dry Dock Company had submitted the lowest responsive Samos SE 
‘(Appendix D), and at the sane time, denied that portion of AEI's application 
calling for operating-differential sudsidy.oa the Ss REMSEN meres and 


SIR JORN FRANKLIN, pending conversion of the two ore carriers to containcr- 

ships for subsidized service on Trace Route 5-7-8-2 (Appendix ¢). | a 
On August 19, 1965, the Board ennounced the actions set forth above 

‘in a press release of that date. Thereafter, on September 1, 1965, Sea-Land 

‘fled its pstiticn with the Maritime Subsidy Board. : 


Under these circunstances, it now becomes -necessary for the Board to 


. -| 
take appropriate action on the merits of the potition and, having done so, 


submit the matter again to the Department of Commerce for NS review 


in kesping with ths provisions of D. 0. 1 sy (Revised). Having reviewed the 
petition, we £ind that it presents nothing of consequence and nothing that 


would in eny manner establish improper or illegal action by the Board under 


all pertinent provisions of the 1936 Act. | | 


. The advantages to the nation and the maritime industry in the inauguration 


/OF an carly U, S.-flag North Atlantic Container Service seem quite obvious, 
The advantages to the Government and to the operator in poe operat tion of old 


ships is a minimizing action of risk with low capital investment plus quick © 


installation of service, as spelled out in the Board actions of August 12, 
.1965, | 
| 
| 
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resment for coverzse of these two vessols. 
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operetins = 
a, al on ~ : ae $ ~ 3 
wnésr subsidy efter conversion and reconstructios, The applicant requested 


l venture in the initiation of a container 


the use of existing ships which are to be reconstructed 
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a Service in the international 
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trade. Accordingly, the Scard found thet a period of approximately five 
years should be edequate in which the Government and the operator might 

ing and eecide whether te build new replacement ships, 
nevi the econosic feasibiticy of the operation and teke such edditional 


< 


ection 2s sight be warrantec at that time regarding continuation of the 


. 


service uncer oneretinz-differentizl subsidy. As a result, the Board ap- 
proved 2 preposed cpereting-ciffercntial subsidy agreement for these two 
ships terminzting December 31, 1971, and requiring the Board, prior to 


to make @ complete evalvation of the undertaking and determine 


at thet time whether or not subsidy should be continued beyond December 31, 


On the becic of the findings and ecsterminations made by the Board es 
fet. forth in the two letters cf August 13, 1955 (Appendices A & B) and, more 
those specifically m2aticned above to further the development 
end maintenance of zn edequate end well balanced American Merchant Marine and 
to promote the couneree of the United States, the Board feels confident that 


the question relating to the commencement of @ container service is fairly 


resolved ky cenclusions that erc thoroughiy justifiec. 
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3 Turning now to the question of whether the granting of this permission 
vitiatea the rights of others and the requirements of Section 605(c) of the © 
1935 Act, the Board concluded that Section €05{c) doss not impose a bar to 
the awerd of subsidy to Ancrican Export Isbrendtsen Lines, Inc., on) tKo 
coateinerships of ths C5-S-77a type to be operated on a schedule of; froa 
18 to 26 sailings per year en Trade Route 5-7<8-9 (U. S, North Atlantic/ 


United Kingdon and Continent). aN: 


By application dated February 24%, 1964, AEIL requésted opsrating- 
aifforential subsidy for its pressatly non-subsidized ssrvica on Trade 
Route No, 5-7-8-S currently maintsined with the SSs RENSEN HEIGHTS and 
SIR JOHN FRANKLIN which, by letter of authcrization dated March 6, 1952, 
were limited to 18 sailings per year. AEIL's application of February 24, 
1954, requested a minimum of 15 and a maximum of 26 sailings per year on 
a subsidized basis. 

Notice of application was published in the Federal Register on | 
| April 1 -- 29 Fed. Reg. 4686 (195%) -- which notice concluded with the 
_ Statement, "If no remeathces hearing and petition for leave to intervene 
‘ 


is roceived within! the specified time, or if the Maritime Subsidy Board 
= i ‘ eat *. at t 


cotermines that potitions for leave “5 Soe within the specified 
tims do not demonstrate sufficient interest to warrant 2 hearing, the | 
Meritine Subsidy Board will take such action as may bs deened appropriate," 
In due course, Waterman Steamship Corperation filed a petiticn |to 
intervene and the apatication was referred to the Chisf Hearing Examiner, 


identified for hearing as Docket No. $-165, and set down for pre-hearing | 


conference on May 21, 196%, in keeping with established procedure. | 
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that no nat Babe siay agre arecnantthas Jat! Bees’ averded to Waterman relates 
to the eopiication of other portinent Sections*of the’ 1935 bet and other . 


collatétal ‘fattors, hone ‘of whieh hea any relation to Ssctioa 605(0). The 
Ly | 
‘Board's findings at that tins were obviously in accordansa with Sea-Land'e 


vious, ance ‘at’ ‘that tind, visiess was, With Sea-Land, seetyeemnes by = 


¥cLoan Thesstaseo, Inc. | 


' The allegation that ‘Anerican’ flag containers cannot be subsidized to 


‘bist forcigneflag conpetitien in the absence of foreiga flag containers 
on é given ‘Trade Route is ridiculous on its. face. Competition is net by 
providing effective, efficient and essential:service, The classification 
of a vessel es a pemseioe-cole as opposed to a cargo ship hes no) bearing 


. oats . 


on tho subject.” 
“ -<¢ 


SeaeLand hes stein no indication as to its Sestinntes of "available" 


“traffic which may be containerized so that it is ravceethaer to coment 
further on this point. ae is genorally: recognized, howeve>, chat! the 
carrying sf containertabd bargo both by U. S. and foreiga-flag ships’ is 


expanding, and it scens important that tho Board accept the opportunity 


Besenten by AETL to provide for the development of a SERS service 
‘oa an exseninoncel basis at a relatively low cost to both the operator end 
ths Government. The>e have been situations in the past vhere subsidy hes 
been denied to certain operators because other U, S.-flag operators have. 
indicated {intentions of entering and have actually entered service on a 

_ Boas vbsidized basis, only to have such interveners subsequently apply for 
subsicy thenselves, once the original epplicent was out of the way. 
The effidevit and Annual Report, 1962, of McLoan Industries, Inc., 


os Ne. \ 
and Report for Twenty-Eight Weeks ended July 28, 1965, attached to Sea~Land's 
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A revisw of the treffic statistics for the years -1953 and 1985 showed 


thet the outbound moveissnt, of trarfice cn Trade Route 5-7-8-S comprised 


2,950,690 tons in 1953 and 2,757,609 tems in 1964, U,S.-flagz i einerion 
in these nover2ats, including carryings..of AZIL's REE SEN HEIGHTS and 

SIR JOSH FRAIMLIN, was approximately 233 in 1953 end 243 ia 1954, In hel 
yErclysis Lolow the Figures not only show:the continued eeecencner oz 
-servics cn Trace Route 5-7-8-9 for ths. ysars 1953 and-1954 but that evca 


if the proposed containerships of AEIL and Sea-Larfa were operating in the 


service during those years at 100% of capacity, U.S.-fleg service would 


still be considered to be inadequate. 


| Trace Route 5-7-8-5 1863 >| 1954 
o0y etsy oatbecad lines comercial . “ 
cargoss (tens) 2.35 Million 2./76 Million 
2.) % Deserts neteination 23.5 % 24,2 % 
3.) % Utilization - U. S. Flag ships* 80,0 $ 80.5, $ 
&.) U. S. fiag See ernatses ( dons) _ -$52.0 Thousand 667.5: Thousand 


S.) Less: Corzyings of SSs REMSEN | 
BEIGHTS a SIR JOEN FRANKLINS=* &8.3 Thousand 54.3 Thousand 


6.) U. S. flag participation without 
SSs RENSEK HEIGHTS and SIR JOHN 


FRANKLIN $03.7 Thousand 613.2 Thousand 
7) Adds 100% Capacity of AEIL 
containerships 208.0 Thousand 208.0 Thousand 
© Obes. ° a “ ~ | . 
8.) 200% Capesity of proposed Hea 
Soaeland Centainsrships - 558.6 Thousand 558.6 Thousand 
9.) Total U. S. flag participation | 
(Capability) 1,27 Million 1.38 Miliion 
SSIs ss SS 
10.3 3 U.S. ae participation 
: (Capability $4.0 $ $0.0 % 


WOuthouad. Seosidized ships only. 
te Yo be rexoved from service upon introduction 
of ADIL Containcrships. 


ay 23, 293535 in tho Atlanti 


ow wee F 
- 


2 ee > Pia glans +. 
mersss Lincs’ cess in Bsekst Sel2t; . - ; 


coor SCLicvs th> Consressicnsl coctazatton si oclss7 should bo 
interproted, to naan s2 should censi¢ar a 59% obj zstive as a ¢32 
in) Cotessining whotker 13 Revo a morchsst msciue sufficient to) | 7 
carsy *a subdstonsic2 posvics of tha wateo~beorae export and ino 
foocles cosmsses of tna Unive? Ssates’, ond in applying this 
guicsziine to any givon factesl situation no particular arith- 
matical psrcentase will be deered psr se adecerste o> por se 
Snassqsuate; rathe>, it will be recosniced that a U.S. moreHfant 
Esrine service of the highest percentage practically ettainable 
is our geal, i 
“¥n2 foresoins statement is hereby adepted as a guideline to be 
followed in mckinz €2terninations cna the asus of inadequscy in 
future section 605(c) preessdings.™ 


Yes ferther analysis of the situation, the Board concluded that there 
$ 


— ei we 


wes no lesa recuirenent for re-publicz 


< : > scion of AEIL's new epplication of Ap?>il.7, 
rE further cenacluded that the type of ship to be employed is not an issue 
under Section 695(c), the issue being inadequacy of present U.S.-flag orvico 
end whether or not ths ceait tion of American flag vessals would lessen the in- 
e2ceuacy end be in furtherance of the purposes and policy of the Act. The 
Board‘s findings end determinations in this regerd, as previously stated, are 
set forth in det2il in the letters of August 13, 1955, to AEIL (Appendices A 
ang BY, mot only in respect to Se 605(¢), bet all other pertinent provisions 
of ths 1925 Act herein involved, 


In respect to 665fc), as wall as all other espects of this case, the matter 


nay be simply stated by reciting tha faet that having noted AEIL’s application 
for pabtic hearing on the opzration of tuo cargo vessels (the RENSEM HEIGHTS 
7 


“ye 0° 


ana SIR J JOHX FRANKLIN), having ¢cetornined that no hearing was necessary in the 


ebsence of interventions, heving established inadaquacy of scmvico on this 
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oo 
« 
ove 
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sod Cee the substitution of tuo reconstructed modcrnizad 
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. containers offers dbette> service to lessen the inadequzcy then the operation 
“Of two old cargo vessels, having determined that the inadequacy established 


in 1964 continues to exist in 1955, and having carefully applied all pertinent 


provisions of the 1936 Act in regard to ABIL's epplication of April 7, 1955, 


the Board found end OSCE that the operation of two ¢o entaiderships with 
subsidy on this service was not barred by Section 605(¢c) ané would not 
.vitiate the rights of others whose consinedl ezforts to date have failed to 
obviate the inadequacy which continues to exist, Ir addition, the Board 
and the Administration made 211 other findings and determinations required 
by the 1936 Act in approving AEIL's application. - yeu 
After consideration of tha Sea-Land petition, the reply of |AEIL end 
the entire meconde as it now stands in respect to this matter, the Board, 
‘by unanimous vote, denies the petition of OES and reaffirms all of 
its findings and determinations, as set forth in Appendices A, 3, ¢ and D. 
In addition, it is hereby stated that Chairman Johnson of the Naritine 


Subsidy Board, acting in his capacity as Maritime Administrator, Renehy ie 


denies the petition of Sea-Land and reaffirms 21) of his actions in his : 


capacity as Maritime Adninistrator, as set forth in Appendices A and B. 


a. ; | 


DAM ly SY ACA GH 


James S$, Dawson, dr. ‘ 
Secretary 

$O ORDERED 

BY THE MARITIME SUBSIDY BOARD/ | 
MARITIME ADMINISTRATOR 
September 9, 1955 
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- | 
In an Opinion published end served on September 10, 1965, | (Docket 


No. A-19) in respect to the fo.egoing matter there was included, on Page 3 


thersof, a footnote (No. 1) reading es follows: | || 


e a petition for review and 
reversal of a Board de on should be filed with the 
Secretary of Commerce within ten days of the Board | 
action. Likewise a petition to the Sozrd for recor- 
sideration of a Board action should be filed within 
ten days of the Board action. In this instance, hdw- 
ever, petition of Sea-Land was filed as aut} horized iby 
telegram from the Office of General Counsél, Departmeny 


AOL Commerce. Ww , ales oe 
. . tf . 


"Under established proced 
ci 
vs 


1S 


me) 
The footnote, as quoted above, was nisleading — in fect, in error in 


that it referred to "petitions for roconsieracton® es distinguished fron 
"petitions to reopen for reconsideration" as provided in the Rules of Practice 


and Procedure. The "telegram from the Office of General Counsel" as referred 


to in the footnote did not “authorize” the filing by Sea-Lend; it merely con- 
| 


firmed oral notification from Sea~Land's attorney that he intended to file 
. | 


with the Board a petition pursuant to the Rules of Practice and |[Procedure. 
The record shows that on September 1, 1965, Sea-Land Service filed a. 


document identified as, "Petition of Sea-Land Service, Inc., to Reopen for 


i 
| 
| 
1 
i 
! 
' 


Reconsideration" pursuant to Section 201.174, Rules of Practice jand Procedure, 


Maritime Subsidy Board, Maritime Administretion, U.S. Department of Commerce, 
effective October 23, 196% (Cctobexr 22 - 29 Fed, Reg. 1us75 (1864)). 


In this regard it should be noted that Section 201,174 ~ \Petition for 


Reopening, is modified by Section 201,172 - Time for Filing Petition to-Reopen - 
: 


which provides that "except for good cause shown, and upon leave grantec, peti- 
tion to reopen under Section 201,174 shall be Filed with the Administr ation 
within twenty (20) days sfter the date of service of the Administration's 
decision or order in the proceeding, wnless a different period is fixed secon 


vection 201.54," The petition of Sea-Land was filed pursuant to this rule aad 


therefore conformed to existing procedural requirenents. 
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S. Dawson, Jr. 


Sceretary 
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U.S. DEPARTMENT OF COMMRCE 


aaace Of tre Secretary . 


ORDER 


in the Matter of: American Export Isorandtsen | 
Lines, Inc., Application for Operating and Con- 
svruction-Di?ferential Subsidy in Connection 

with the Proposed Conversion of Two Ore Carriers 
%o Convainerships, Marivine Suosidy Soaré Docke 


N 2 A-19 


~ 
d 


The Petition of American Export Isorandtsen iines, Inc., 


filed September 14, 1965, and the Petition of Sea-Land Service, : 


Inc., filed September 20, 1965, for Secretarial review of the 


¢ 


above action of the Maritime Subsidy Board are hereby Genied. 


SO ORDERED . 


Tete? get 43955 


Hnited States District Court for the District of Columbia 


Sea—Lanc Service, Inc. 


Plasnatif’. 
vs. Crvm No. 2614-65 
Jokn T. Connor, et ai. 
Defendant. 
COMPLAIN, 
(Injunction) 


Plaintiff, Sea-Land Service, Inc. (Sea-Land), for its 
Complaint against defendants states: 

1. Jurisdiction, 

Plaintif£é invokes the jurisjiction of this court under 
28 U.8.C. §$1331 and 1337, DBD. C. Code §11-306, and § U.S.C. 
§1009{c). This action arises under the laws of the United 
States, including Section 605(c} of the Merchant Marine Act, 
1936 (49 Stat. 2003, as amended, 46 U.S.C. §1175), Section 5 (a) 
of the Administrative Procedure Act (60 Stat. 239, 5 U.S.C. 
§1004{a}}, and Section 10(a) of the Administrative Procedure 
Act (60 Stat, 243, 5 U.8.C. $1009(a)). The matter in contro= 
versy, exclusive of interest and costs, exceeds $10,000. 

2. Parties. 

Ae Plaintiff is a corporation organized undor the 
laws of Delaware, having its principal place of business at 
Elizabeth, New Jersey. Plaintiff's address within the District 
of Columbia is Room 703, McLachlen Bank Building. 


B. Defendant John T. Connor is Secretary of Commerce 
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of the United States, and, as such, under Reorganization Plan 


Wo. 7 of 1961 has primary responsibility with respect to the 


making, amending, and otherwise effectuating construction 


differential and operating differential subsidies purs 


uant to 


the provisions of the Merchant Marine Act, 1936, as amended. 


Defendant Maritime Subsidy Board and Defendant Maritime Adnmine= 


istrator are delegatees of the Secretary of Commerce, pursuant 


to Department Order No. 117 of 1962, for the purpose of 
exercising said functions with Tespect to conducting hear 


ings 


and making determinations prior’to the making, amending, or 


otherwise effectuating subsidy contracts. Defendant Bicholas 


Johnson is the Maritime Administrator and Chairman, Maritime 


Subsidy Board, Defendants J. W. Gulick, Carl C. Davis, and 


- Joseph R. Hock are the members of the Maritime Subsidy Board. 


The addresses and official residences of each of said 


is Washington 25, D. C. 


3. P . Inter e 


Gefendants 


Plaintiff is an operator of trailerships (container- 


ships) in the domestic and foreign commerce of the United 


States. Plaintiff, on or about March < 1966, will inaugurate 


, Y 
service, without subsidy in any form, between United States 


North Atlantic ports and ports in Western Europe using trailer- 


ships. Planning and substantial commitments regarding this 


J/ Titles V and VI of the Merchant Marine Act, 1936, provide 
for the subsidization of construction and operation of U.. S.. 
flag vessels in foreign commerce under certain circumstances. 


~. 


IW 


~ e 


service were Aan on undertaken prior to the complained 
of acts by defendants hereinafter described, | 

The commos carrier by water service provided by a 
trailership differs from that provided by the traditional 
break-bulk ship in that an integrated service is provided, the 
trailer being placed at the shippers*® plant where the cargo is 
leaded into the trailer by the shipper, the said trailer then 
being transported intact to the ultimate destination overseas, 
where it is unloaded by the consignee. Substantial cost 
advantages are realized, in a with traditional 
break-bulk ships, in that it is the trailer itself which is 
loaded onto the trailership for the ocean passage. In the 
operation of traditional break-bulk ships, traffic must be 
ctoased from the trailer or rail car at the port of export, 
ioaded into and unloaded from the break-bulk vessel in sling- 
load lcts and at port of discharge reloaded into land con- 
. veyances for delivery to the ultimate consignee. 
4. The Subsidy Proceeding. 

On February 24, 1964, American Export Isbrandtsen 
Lines, Inc. (AEIL), through its subsidiary, American Export .. 
Lines, made application Zor an operating differential subsidy 
on Essential Trade Routes 5-7-8-9 (Which include United states 
North Atlantic ports and ports in Western Europe) with 
defendant Maritime Subsidy Board. chat application was duly 


noticed in the Pederal Register of April 1, 1964, for public 


| 
j 
| 
| 
| 
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hearing pursuant to Section 605(c) of the Marchant Marine Act, 
1936. That notice specifically described a subsidized freight 
service utilizing two ships presently operating on that route 
on a non-subsidized basis. The two ships contemplated to be 
used in that application were war-built break-bulk eae vessels. 

There being no opposition, defendant Maritine Subsidy 
Board made the requisite finding pursuant to Section 605 (c) 
without hearing. After action was first deferred on this 


Os AEIL by letter of August 12, 1965, was advised 


that its application of February 24, 1964, had been denied by 
Gefendant Maritime Subsidy Board. 


On April 7, 1965, while the application of reroary 


24, 1964 , was still before defendants Maritime Adninistrator/ 


” 


-_~ 


Maritime Subsidy Board, AEIL filed a second application, on 
behalf of Container Marine Line, Inc., a subsidiary to be 
formed. This second application was for construction aifter=- 
ential subsidy in the conversion of two ore carriers to con- . 
tainerships and for operating differential subsidy in the opera- 
tion of the converted containerships =~ the forementioned trade 
routes. Although on May 26, 1965, defendants Maritine Adninis= 
trator/Maritime Subsidy Board issued a press release announcing 
that this second application had been filed, the application 


was not at that time made public. At no time did defendants 


Maritime Administrator/Maritine Subsidy Board publish notice of 


or hold a hearing pursuant to Section 605(c) in respect to this 


ey Mls Oe Te Te 
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second application; instead defendants Maritime Administrator/ 


Maritime Subsidy Board concluded ex parte that the Section 


605{c} findinss relating to the first application for the 
subsidy of the operating break—-bulk ships met the requirements 
of the statute in respect to the second application, relating 
to the large containerships. 

By press release dated August 19, 1965, defendant 
Johnsen, in his capacities as Chairman of the Maritime Subsidy 
Board and as Maritime Administrator, announced approval by 
these asencies of the second application above Gescribed. 


This announcement was the first knowledge on the part of 


Plaintiff that this proposal had been under consideration by 
those agencies. On September 1, 1965, plaintiff petitioned 
those agencies to reopen and reconsider their approval of the 
Gifferent proposal. On September 10, 1965, those agencies 
served their opinion and order denying plaintiff's petition to 
xeopen and reconsider. 

Thereafter, plaintiff filed on September 20, 1965, 
@ petition to defendant Secretary of Commerce requesting that he 
review the decisions of defendants Maritime Subsidy Board/ 
Maritime Administrator pursuant to the Seoeiatona of Section 7 
of Department Order 117. On October 4, 1965, defendant Secretar 
of cores entered an order donying plaintiff£‘s said petition 


for Secretarial review. 
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Se 28 . | 
Section 605{c) of the Merchant Marine Act, 1936, 
Provides, inter alia, that no operating di sferential subsidy 
eonteactleherl be made until after proper hearing of all 
parties; this is the only opportimity when conpeting non= 
subsidized carriers may be hearg. That section cae 


requires that: 


"The Board, in determining for the purposes 
of this section whether services are com 
petitive, shall take into consideration the 
type, size, and speed of the vessels | 
employed, whether passenger or cargo, or | 
combination passenger and carso, vessels, 
the ports or ranges between which they TUB, 
the character of cargo carried, and such | 
other facts as it may deem proper.” 


Section 5{a) of the Administrative Procedure Act 


requires, anter 2iia, that persons entitled to SS of an 
agency hearing shall be timely informed of the tine, Place, 


and nature thereof and the matters of fact and law asserted. 
Section 10(a) of the Administrative Procedure Act provides, 
ainter alia, that any person adversely affected or aggrieved by 
any agency action shall be entitled to judicial review thereof. 
The first application was not a matter of concern te plaintif££; 
the second application, for the subsidy of ships of a different 


type and size, carrying a different character of car e is of 


concern to plaintiff. 


Thus, defendant Maritime Subsidy Board's failure to 


give due notice of the different proposal described in 4. 


3A 28 


above and subsequent denial of the pdiaintiff’s timely petition 
for reopening and reconsideration were in violation of the hear= 
ing requirements of the Merchant Marine act, 19356, and the 
applicable sections of the Administrative Procedure Act. 


6. Irreserebdle Inirrv. 


if defendants are allowed to consimmate the contract 
heretofore described, piaintiff will have to compete with a 
construction subsidized, operating subsidized U. S.-flag service 
without having had its right‘cl and lawful opportunity to show 
in open hearing that the trailership service to be vrovided by 
Plaintif€ will be adequate, and that the purposes and policies 
of the Merchant Marine Act, 1936, will not be served ty addition- 
ai vessels operating on the above descrited routes. The pricing 
advantage resulting from federal subvention to the subsidized 
Carrier will result in a diversion of traffic from plaintif£, 
who will be without forum for redress of economic injury once 
the subsidy contracts have been effectuated. 

VHEEREVORE, plaintifzé scekz2 a judgment; 

{1) permanently enjoining defendants Connor, Johnson, 
Gullick, Davis, Hock, and Maritime Subsidy Board, and cach of 
them, from maxing or causing to be mage or consummating or 
causing to be consummated the caid contracts, unless and until 
the Maritime Subsidy Board after due and proper hearing as 


required by Section 605(c) of the Merchant Marino Act, 1936, 
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finds that such contracts are in accordance with the standards 


| 
| 
of that Act, | 
(2) setting aside the Secretary of Cotsen nase order 
of October 4, 1965, and the Maritime Administrator/Maritime 
Subsidy Board orders of August 12, 1965, and Septenber 1, 1965, 
(3) granting such other and further relic as this 


court may Geem necessary and proper in the premises, . 


[Subscription Omitted in Printing] 
Dated: October 20, 1965 


FILED 


{Caption Omitted in Printing] DEC 2 2 1265 
ANSWER HARRY HM. HULL, Cierk 


Defendants and each of them answer the complaint here- 

in as follows: 
First Defense : 
The complaint fails to state a claim against defend- 
ants or any of them upon which relief can be granted, 
Second Defense | 
The complaint fails to state a claim against defend— 
ants or any of them upon which relief can be granted 
because plaintiff does not have any or sufficient legal 
interest to give it standing to challenge the action! herein 
of defendants or any of then. 
Third Defense | 
1. Defendants and each of them deny the allegations 
of paragraph l. | 
2. Defendants admit the allegations of paragraph 2. 


3. Defendants and each of them deny the allegations 


| 
i 


eee 
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of parasraph 3 for lack of information sufficient to form 


@ belies. 


4. Defendants and each of them deny the allegations 
of parasraph 4 that the application of American Export 
Isbrandtsen Lines, Sean Se April 7, 1965 was not made 
public and deny that vlaintiff had no Knowledge that said 
application had been under Sonsiderst ton by defendants 
or any of then. ap 

5. Defendant and each of them deny the allegations 
of paragraph 5 for lack of information sufficient to form 
a belief. 

6. Defendants and each of them deny the allegations 
of paregreph 6. : 

WHEREFORE, defendants pray that the complaint herein 
be dismissed and that they have such other and further 
relief as may be just. 


[Subscription Omitted in Printing] 
[ Certificate of Service Omitted in Printing] 


FILED 


[Caption Omitted in Printing] BAR 2 Zi 1266 
STEARNS, Clerk 


December 22, 1965 


MOTION TO INTERVENE AS A DEFENDANT 
American Export Isbrandtsen Lines, Inc., (hereinafter AEIL), 
a corporation organized under the laws of the State of New York, with 
principal offices at 26 Broadway, New York, New York, duly qualified 
under the 1954 District of Columbia Business Corporation Act to transact 


business within the said District with an office at 2000 K Street, N. W., 


JA 31 


Washington, D. C., by its attorneys, respectfully moves for leave to 
intervene as a defendant in this action, in order to assert the defenses set 
forth in its proposed answer, of which a copy is hereto etracheds on the 
grounds that: | 
1. This is an action by Sea-Land Service, Inc., (Sea-Land), 
a common carrier by water in the domestic and foreign commerce of the 
United States, to enjoin the existing defendants from entering to or 
consummating an operating-differential subsidy agreement with AEIL 
covering two vessels to be operated by it in the foreign commerce of the 
United States in accordance with the provisions of Title VI of the Merchant 
Marine Act of 1936, as amended. 
2. Subsequent to the actions of the Maritime Subsidy Board 
on August 13, 1965, approving operating-differential and construction- 
differential subsidy to AEIL for two containerships to be operated on 


Essential United States Trade Route No. 5-7-8-9, plaintiff Sea-Land 


(which did not serve the route at the time of the complained of! actions, 


nor has it since commenced a service) petitioned the administrative 
agency to reopen for reconsideration its above mentioned actions. 
AEIL was a party to that matter, known as Docket No. A-19, Werein 
the Maritime Subsidy Board denied Sea-Land's petition on September 9, 
1965. 
3. Petitions for review by the Secretary of Compre of 


the action of the Maritime Subsidy Board filed by AEIL on September 14, 


1965 and by Sea-Land on September 20, 1965 were denied by Order of 
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October 4, 1965. 

4. Sea-Land then commenced the instant action by the filing 
on October 20, 1965 of its complaint for injunctive relief which did not 
name AEIL as 2 party defendant, although it was susceptible to the juris- 
diction of this Court. 

5. The contract for construction-differential subsidy referred 
to in the complaint was executed prior to the filing of this suit, while many 
months of effort have: gone into the negotiation of the operating-differential 
subsidy contract. 

6. AE, has made numerous binding and irrevocable com- 
mitments based in good faith upon the power and right of the United States 
of America to enter into the subject contracts as fully binding and effective 
agreements upon the Government. 

7. The only deposition upon oral examination taken since the 
filing of the complaint on October 20, 1965 has been that of the President 
of AFIL. | 

8. Counsel for plaintiff and defendants have consented to 
applicant's intervention as a defendant. 

9. Petitioner may or will be bound by any judgment against 
defendants in this action and the representation of its interest by the 
existing defendants may be inadequate. 


{Subscription Omitted in Printing] 
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APR 1 $966 SItAKNS, Clerk 
ANSWER OF INTERVENER | 
AMERICAN EXPORT ISBRANDTSEN LINES, INC. 


First Defense 


The complaint fails to state a claim upon which relief can be 


| 
| 


granted. | 
Second Defense | 
The complaint fails to state a claim upon which relief can be 
granted because plaintiff does not have such an interest as to dive it 
standing to challenge the official actions of the government officials and 
the government's contracting procedures in relation to this mien 
defendant. 


Third Defense 

1. This intervener-defendant denies the aiegations contained 

in paragraph 1 of the complaint : 
2. This intervener-defendant admits the allegations of para- 

graph 2. 


3. This intervener-defendant alleges that it is without know- 


ledge or information sufficient to form a belief as to the truth of the 


allegations contained in paragraph 3 of the complaint. | 


| 
4, This intervener-defendant denies the allegations of para- 


graph 4 that the application of this defendant for operating-differential 
subsidy on Essential United States Trade Route No. 5-7-8-9 was ever denied; 


denies that a second application was filed; denies that the containership 


aspect of the application was not made public; and denies that plaintiff was 


| 
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without knowledge that the agencies were considering the proposal until 
Maritime Administrator Johnson's announcement dated August 19, 1965. 
5S. This intervener-defendant denies the allegations contained 
in paragraph 5 of the complaint. 
6. This intervener defendant denies the allegations of para- 
graph 6 of the complaint. 
Fourth Defense 
Plaintiit has waived the right to challenge the award of an 
operating-differential subsidy to this defendant by its failure to appear 


and contest the inadequacy of United States-flag service at the adminis- 


trative hearing convened pursuant to Section 605(c) of the Merchant 


Marine Act of 1936, as amended, for that purpose. This intervener- 
defendant has beers misled by plaintiff's earlier acts of omission in 
acquiescing to the Government's approval and in reliance thereon has 
changed its position and entered into irrevocable commitments. Plaintiff 


is therefore now estopped to deny the legality of the questioned actions. 


WHEREFORE, intervener-defendant American Export Isbrandtsen 


Lines, Inc. prays for a judgment dismissing the complaint of the plaintiff 


and for such other and further relie 


NGALL 


RICHARD W. KURRUS 


{Subscription Omitted in Printing] 
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MAR 31 1966 [Caption Omitted in Printing] | 
ROBERT M. STEARIS, CLERK | 
ORDER | 


“This cause coming on to be heard on the motion of American 
Export Isbrandtsen Lines, Inc. for leave to appear as a party to and to 
intervene as a defendant in this action, and the Court having iconsidered 
said motion and the Answer tendered therewith, and it cayenne to the 
Court that all existing parties have consented to the motion and that the 
said American Export Isbrandtsen Lines, Inc. is entitled to become a 


party and should be permitted to intervene as prayed, and the Court being 
fully advised in the premises, it is 


ORDERED, that American Export Isbrandtsen Lines, Inc. has 


leave to intervene in this-cause and is hereby made a party thereto, and to 


' 
I 


that end its Answer may be received instanter in this cause in the same 


manner and with like effect as if named an original party defendant to 
- | 


we SLES: {2 aie ih 
S —— 


MMCH 2G eee 
Dated: Aprel 3) , 1966 United States Tere Judge 


No objection: 
John Mason - 


Ragah & Mason 
Attorney for Plaintiff 


LOAN 
Leavenworth Colby | 


id 
Attorney, Admiralty and Shipping Section 


A pA me) md ) Leo? United States Department of Justice 
David G. Bress Attorneys for Defendants 


United States Attorney : 
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Isbrandtsen Lines, Inc. 


were party with the Maritime Administration, De 


Commerce (or preagecessor agencies), 


- 


ferential Subsidy Agreement (ODSA), providing or 


by the Maritime Administration to Amerscan Exporse 


Lines, Inc. (or predecessors) the subsidies au 


Title VI, Merchant Marine Act, 1936, 
601-613), in respect of wages and subsistence of 


and crews, marine and P&I insurance expense, anc 


t 


and repair expenses incurred in the operation of 


Lines, Inc. Se predecessors) on cer 


part 


to an Operating © 


=_* 
« 

Is: 

ore igs ~ 


ir - 


as amendeé (46 '0U.S. 


(AEIL) or predecessors thereo=, 


SC eOr 


Dranccs2n 


~ 
we 


ofticers 


ant re soGiaake 


i 
tain ocean services, 


routes and lines determined by the Maritime Administration 


(or predecessors) to be essential for the promotion, ex- 


pansion, and maintenance of the foreign commerce oz) 


United States, pursuant to Section 21l, 
Act, 1936 (46 U.S.C. 1121). 

2. 

Differential Subsidy Agreement provides as 

"II-16. Competition. (a) Without 

the express approval of the United 


States, (1) neither the Operator 
nor any affiliate, subsidiary, 


associate, or holding company | 


shall operate ox cause or per- 
mit to be operated any un- : 
subsidized vessel owned or 
controlled by any of them in — 
competition witn any subsidized 
service of the Overator or in 


Article II-16(a) of the said Operating 


the 


Merchant Marine 


follows i- 
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SS REMSEN ESIGEHTS SS SIR SCEN FRANKLIN 


Type VC2-S=-2.22 2 ACS AB 
Length - 439.1 feet 396.5 
Breadth 62.i zeet 60.3) 

Draft 34.5 feet 25.8) 

Speed 15.5 kunoes 14.0 Knots 
Capacity for cargo: | 

a)In tons oF 2240 ids. BLO) A /tan| 9,138 

2) In cubic feet 453,060 452,000 é 

c)in Meas. tons of ! 

40 cu.ft. pul Sram elo 


| 5. Americéen Export isorandtsen Lines, . see & 
February 24, 1964, applied for operating diffs renee sud- 
sidy (Attachment 1, suvra) for a minimum of 15 and a peceacareeancat 
of 26 sailings annually between U.S. North tlantic [ports 23a 
ports in the United Kingdom and Continental Europe (orede 
Route 5-7-8-9) for the then existing non-subsidized service 
operated in that trade by the SSs REMSEN HEIGHTS and sin 
JOHN FRANKLIN; the application was for operating éiftzerential 
subsidy in the operation of the two vessels on a regular 
schedule from and to U.S. North Atlantic calis Seas 
Baltimore, Philadelphia ne New York), ana with calls abroad 
in the areas of the Bay wal Biscay (Bilbao, La Pallite, 
St. Nazaire or Bordeaux), Channel ports (Southampton, Lonéon 


! \ § 
or Le Havre), low countries (Antwerp, Rotterdam) and North 


i 
i 
| 


Germany (Bremen/Bremerhaven, Hamburg). 


6. As to the replacement of the SSs REMSEN ESIGETS 


and SIR JOHN FRANKLIN, the application, at page 43,/ says:- 


"E. Subsequent vessel replacement. |; 


The Maritime Administration is | 
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American Export Isbrandtsen Lines, Inc., that in consideration = 

of the withdrawal by American Export Isbranétsen Lines, SECS 

predecessor of their opposition to an application of United 
tates Lines Company, United States Lines Company would noc 


Oppose an application for operating cictterencial suasicy sar 


2 


the SSs REMSEN HEIGHTS and SIR JOEN FRANKLIN soz operesion on 
Trade Route 5-7-8-9.° 


10. (a) That no other or further "Notice oF 


Application" or notice of hearing was published in the 
Federal Register or any other plece in respect to che a>- 
plication of February 24, 1964, (Attachment 1, wor: 

(d) No "Notice of Application" or nokice O= 


hearing was published in the Federal Recister of an! amend- 


ment or modification of the application of February) 


1964, (Attachment 1, supra), in respect of (a) the ships 


for which subsidy was sought by the application or (>) 

the proposal of the application in respect to replacement 

of the ships for which subsidy was sought by the SESS TOs. 
ll. (a) On February $, 1965, the Office of 

Government Aid of the Maritime Administration, recommencecs. 


to the Maritime Subsidy Board that the application for 


subsidy the SSS REMSEN HEIGETS and SIR JOEN es de 


granted//"on an interim subsidized basis eas fo ff 


at a meeting of March 11, 1965, the Maritime Subsidy Board 


deferred action on that recommendation pending other eeveloo— 
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taizngs, operating cizferential sursiéy on <cwo vessels =) 


be acquired and converted to containerships for operation 


on Trade Route 5-7-8-9; Attac 


describes the actions téxexn Sy <ne Ssoaré of Directors of 


American Export Isbrandctsex i 


March 30, 1965. 


14. The two vesséis co se acqustrec dy 


Export Isbrandtsen Lines, Ine 


4 


» Ye ° o 
for conversion to containersnh 


Route 5-7-8=-9 were ore carrie 


Mens i1, Sure, correctly 


) 


=“ <3 eae 


og) On Ct RoaadeeceolCOnpecey 
ips sor operatsion on Trece 


vs of tne C5-S-77a Gry) bulx 


cargo vessel class, the SS TRANSINDIA and the SS PRANSORIEN2. 


15. The particular 


before conversion were as follows: 


Length Overall 
Breadth 

Draft 

Design Sea Speed 


S OF each oF the two vessels 


538 feet 


78 feet | 
34 feet 9 inches 
16 Knots 


Dead Weight Capacity for Cargo 24,250 tons of 2246 lbs. 


‘16. The following 
work done to convert the two 


" After all 


is a general description of the 
ore carriers to containerships: 


conversion work 


is completed tne vessels will \. 


be capable of 


- necessary facilities for the | 
efficient marine transportation 
of 702 standard 20' x 8' x 8! | 
containers. The container cargo 
will be stowed both on deck and 
within the holds of the vessel. 


"Selow deck co 
be stowed in 
Structures ca 


providing all 


mtainer cargo will 
fixed cellular guide 
xrgo container deck 
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mented by a letter of May 5, 


1965 (Attac 


of June 2, 1965 (Attachment 23, suvora 
FAO) I New owl rmwerl—: ele veiw lc! periiuelrever lewm ~mhet 
of April 7, 1965, the Ruies oF Practice ane Proce 


Maritime Administration/Maritime Suds: 
202.185) provided in part as follows: 
"§ 201. F/Ih Commencernent te 


comm 


Government aic or 
the process 


-~ 
a 


proceecings 


Formal proceedings may be 
need with ressect + 
phase of an avplicetion 
Orner 
niceley ‘eee Kamal ein 


statute requires a pusiic nearing. 


fhe Administration av, 
liseretion, aiso 


ing of a nearing 


s=<s 


wise wlew =: 
Girect tne hoice 
nos required ye 
tatute for any purpose authori 


in the statutes it administers, 


"§ 201.72 Notice. 


Notice oz 
result in or 


time to apprise 


any matter 
invoives tne insti 
of a formal proceeding wiil be civen 
by publication in the SEDERAL RE 
in sufficient detail and in sufficient 
ancerested persons 


wnich may 


= the nature of the issues to be 


heard and to allow. for an opportunity 
leave to int =~ 


to file petitions for 


vene." 
a1 
application of 


Register or in any other place. 


22. 


application of Asril 7, 1965, 


April 7, 1965, was published 


No notice of any sort in respec 
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/~ 
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sequent time some parts, but not all parts, of the) ap- 
plication were made available upon ap plication SOne 
Maritime Administration/Maritime Subsidy Board. 

26. Containesships, ixncluecing the CONTAZX=Ex 
ESPATCHER and the CONTAINER FORWARDER, ere Gesigned to 
carry under deck in cells and on deck containers weich in 
turn are designed for int oe With ocner modes) of 
transportation so that shipments may ce loaced ne cre 
container at the point of orisin and be moved in that sexe 
container without rther hanéiaing of che goods themselves 
to the ultimate destination oS the goods. In some instences 
cargo is loaded into thre containers at che iniand 


origin or at some other point aweéy trom the ocean 


receiving terminai and delivered to the ocean SEE re- 
ceiving terminal by rail or highway; in ocher instar ces che 
containers are loaded at the carrier's receiving terminal. 
in every case, tne container itself is loaced into the 
containership. At the port of Gischarge the con stainex 
itself is unloaded from the ship and in some ins ws tances 
turned over to connecting carriers for continuous |trans-— >. 


portation in the container to the ultimate destination; 


in other instances goods are removed from the container 


at the carrier's terminal and there delivered to the consignee. 
27. (a) The SSs REMSEN ESIGHTS and SIR 


FRANKLIN are break-bulk ships; the cargo spece of 
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and American Expors cIsbrandtsexn Lines, cne., Sor 


‘J 


Ox tne CONTAINER 


Was executed On June 30, 1965, wicn sussiev pavedie 


insurance, ana wases o= otficexrs ane crews. 

39. Tae contetnercshccs overececd sv Ss 
Sexvice, ine., receive xno penance Css Tereacees 
Sea-Land Service, Inc., neve nor receivec conscr 
EGisfterential subsidy in the constzuction or conv 
containershins. 

40. On Sievexn voyages of che SSs R=EMS=) 
ang SIR COHEN SRANXLIN, seiecces at rancéom sv Ame 
and ro calis: were mace St ports am the Unicec Ne 


Tae CONTAGNER SSS2ATCHEER Ene tac CONDTAGNER TORWS 


| 

- a= % a - == fA se ae Seem oe asm + 
ecu rs Sly ama >rovace Seevice <O Craete ae eee icaate pom iretc res 
! 

| 

| 

| 

~ 


“P< ~ = - — ~ we & < 
Kingdom. Tae concasnersaips o= Sea-zand Sexvice 


- 


regularly at anc provice Ssexrvace co anc From care 


aan CFs Srey meee OTT be wee PT ae =a ek an Naas eae “ 
ena Sik GOEN FRANKLIN, seiectcee at sancom sv American 


=> sto fe PS lamioot ee ~ “ oa 
SXDVOLT «2S Ne anc cSOn wanes 7) Fimo) ’ WoO Vove ces Canoe 
iw oe %% = ~ -_ a An” - - mae fy ~ om meee Se 
mos Eo eseeiets onc VOveoce Vy 700 rere por Sa wy eel SOURGS t 


~ 


< ae “Ase > 


an a oe S72 AR ww mee = 
7 7] royexe) CON On 2 gers woenas ° SyAnSN Waeac wee ee EO 
arc 7,000 tors oo tin nS Aen SE Ae et ee 
Croats wy Tons Sa nada oie er Kn ebesiasien Sohn COOKNOMACa ee A 


-, = —_ . = smcanle sa = se a ~* eee 
S9~LOOT, OF GO—SS0s Cunceances maa COncasnceSian DS 


a 


_ - ———_-< a ae on*e Oona dieete bet - 
OD) PATCEEX Gracks cao SC ONCA aorlasce « SOx vated aoe’ 


on 


a gin jee 
ST erase © ies 


| 
exsic Oo 


“ae 


ed 
_ pie: <nse 


Me i PS ce we ST ee 


=. 
(Opel Wee eee, etre 


J 


A 56 


- -~-* 


~~ =-. sats 


FEBS ID SPS SS “~~ 


See -- se = ata, (uli Sieur ee Oar - “ “es ~ . 
r—-. Nee ee ee I I ee ee Vem SU eee y 
= - - ~ — * 
~~ ~s.s>5a—6—7 eae 7 ~T ew Se = eee ~~ a > a“ eh cee) ~.Y 
w= Yen ee SRR bY wenn eet Ye we eee ee Sa.eVSNn Voveas: —— “eo 
dea! te ~~ 2a Owasso alien —— _—Ace = —_—— y~ oe = sailicien 
Te SS SS CE eee OE OA NN See ere 
~~ ee —== Se ee -~_- “Te eee SF a mae am = oe ~~ “oes wT ms = Sollee wide 
me eee es ow Smee ee ee eh ve me ee ew a ee Of mae of ¢mamle 
—a-«z Sap apr Xiacey, em- =’ aww 7 ¢/ Ww caer ae amy a ai ens ate Py ee eo ey ay 
—r \—< a a es eee / oe o—a/e CSD Noe Ss Ne a 
A on -_ mires), ~ ~ - ° P 
=u a <= =- >- a “- a 
mee Se weeny eee ee ee ee ee ee > eo Wen ae ee 
a ep eee ste a a ee ~~ a ba Satan Neate 
= = Seow Se caren ORT AR es GA Aes GOR nec AN ee eee -~ wes 


Siteli Te Teen tel 


~ -- ~ = ~_ e- 
a= pny cant amen > : —_ ee ee - ~ <=5 anes 
eek SO EOS CGn ee GE OA, SCENE CNOGSl, we SGneece OS 
> No epi ince =: oe ac a iN i ri a pe lo, <a nonfat 
Due Wao Gane & o ee ZNPON CRT WCPO Rar wool oy 
“=== one ied — tet tell ene at ini te dle a esas tcy Are Ree oe 
eed ey fe owe Ne _we T= = weer Ne te ate te ee Ne ee Coe SD a ate Ne ate a wees 
nna Mp ~ 2sse_s Ose 2—=e6€ “as? — me om See een ee Mee KR OT ee a 
~ ee Vosscocuws Wee ee ow wee Sere eee Come eee a A OY 
Pa Sr pale) A a ee Ce a formate servyoee Sy <-3 
wee ie eer a ee ee ete oe 7 a me neem ow / SGrIVSaA ~~ ~ 
Sener Smet arte tmc 265 255 ~eN Tm tet eee Sn 
SRA Sen | ES OTA I KAN 0 0 oar svete ee bed 
pe a a re . 
we ees Meneses ow limon. 
ue Ba Le a ee Re ee ee 
“Se oe SS Sa GD ee OO a ae Ge eee 
a a sani G par -—- =e oo" o " pulaee henge ee a 
—eoe Saree ou a Os Gaocte Got weet Comets Oe Soares > eoconea 
J pn a lm gk my -¢22 ee al a “vice res Wos 
ee ee) amIVws FN Ce ee woe Sex ee ey shat & é —— 
=- a ee ed ee ee a ee a i = 
GN GHEALILaTS Ch HOLT SCOMEN SeSaeNSALs COMNpaRY, Wance Was 
eee = mt yt emi Fa oS ps etaconcsrdiiasaasth tiilestiiidatan ein an ae et meme 
retard — pap Guso won PP clan te caw ho So te eVe wey CS RE A es wee wool eS 
pees al can cca clend al NE Laer lant cca nnn om aoa chet haah Da He Spam peop | mt 
CONS ISS Gl CS VA CSCG SCGCSS, Coereocnng, -.5S rt ais, 
gata geal hen OA a gesarel tte page apace nape chelation Ab en -- \c4e a ~ sale 
ee Yaw Swe wy mI WU woot, O Jeane Cm. 
ee ee ee 7) Pe ed “7 nade “= o sa ce @ 
Nee we me ewe ee we ee ee ee ee ee et wen, 


oO = + 


2 -_-~ -_~~ = -~- ce! sa ms ~s- "=~ 
~~ ar See SElvace, moo we yf rd oe V= —~ weer, See ed 

wet Ky twee ee Om OS ee me mem on 

Va ens aVesSs wse wow OWS. ~ myers 


aS ee Ve 


err. =, a & oy =< ~ = -"- = = Land - 
44 e esse MEanagencne Cas SSarLanG eSrvice 4 ated ates ez 


e - VS ee 


* 7 I As - v ddim * Sad Si eslae =< = 
eK Vet ele) Rene Kei aier waee re rete) Miicoeeimemen( | EY ceerme ine freee’ tmnt wpe) PE Araneta | 


=.) é »> - = . “oe ~— = ™ wees cas Meera ane ae ana < ja ae 
Ss “oS aGy 2moasGa (MB/S - ) Was Ce tebe eet tere Co cme VS =f “- Coocss aps 
| 
ya \ mmr -~ me | —a= = Fae a % 3 oS comeces @ i ~~ -_-%* ens —_—— mee 
ASiL Ss PDP. a GC4Or OF foe coy 2965, tans toca l= Ova peek <i cove 
! 


t 
w 
Or 
an 
ry 


: . aon = a ANA awn mca Renpracce = 
was announced Sy cnse MA/MSB ON OF G22Ouc AUGESS ab 
~ ‘ 


JA 38 


UNITSD STATES DISTRICT COURT 


FOR THS DISTRICT OF COLUMBIA 


SEA-IAND SERVICS, INC. 3 
Plaintirr, ) 

v. : } Civil Action 2614-65 
JOHN T. CONNOR, et al., 
Defendants. ) 


Washington, D. C. 
April 10, 1968. 
The above cause came on for hearing of motions 
before THE HONORABLE ALEXANDER HOLTZOFF, United States 
District Judge. 
Appearances: 
For the Plaintiff: 


JOHN MASON, ESQ., 
EDWARD M. SHEA, ESQ. 


Por the Government Defendants: 


LEAVENWORTH COLBY, ESQ. 
Attorney, Dept. of Justice 


For the Intervenor-Defendant: 


RICHARD W. KURRUS, ESQ. 
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PROCEEDINGS | 
THE DEPUTY CLERK: Sea-Land Service, Inc. ve 
John T. Connor individually and as Secretary of Commerce and 


others, Civil Action 2614-65. | 
MR. MASON: For the plaintiff, John Mason. My 


name does not appear on the calendar. 


THs COURT: Are these cross-motions here or is 


4t only the plaintiff's motion? 
MR. MASON: Just the plaintiff's motion. There 


is no cross-nmotion. | 
THE COURT: You may proceed. 
MR. MASON: We are here, Your Honor, on a motion 
for summary Judgment. 
The complaint is brought under Section 605(c) 
‘of the Merchant Marine Act of 1936 and the relevant provi- 
sions of the Administrative Procedure Act. 
The complaint alleges -- 
THE COURT: What is the action about? : ‘ 


MR. MASON: The complaint alleges essentially -- 


THE COURT: Tell me what the action 4s about 
before you go into the allegations of the complaint. 
MR. MASON: The case is that the Maritime 


| 
| 


yeah fr et ans alin” NE Be Ree ee MD WY gS) | eh Re en ee 
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Subsidy Board and the Maritime Administration, in awarding 
subsidy to a competitor of Sea-Land -— 

THE COURT: In awarding what? 

MR. MASON: Operating differential subsidy to 
a competitor of Sea-Land, did so without compliance with 
the hearing and notice requirements of the Act, and that 
we are agerteved thereby. 

THE COURT: Gentlemen, it occurs to me, judging 
from the number of counsel and the voluminous papers, that 
this argument may take a little time. I think I would 
rether dispose of the next case first and then come back 
to you, 

MR. MASON: Very well, sir. 


THE COURT: Now we will go back to the Sea-Land 


MR. MASON: Sea-Land Service, the plaintiff, 
Your Honor, is engaged in transportation of cargo by inter- 
nodal containers and the use of container ships in moving 
the cargos from port to port. 

The operaticn has been since the early 1950s 
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in the domestic trades -- 


¢ 


THE COURT: You claim that the Maritime 


Commission acted without regard to the procedure prescribed 


| 


by law, is that it? 

MR. MASON: That is the contention. — 

XI might add that it is the Maritime Subsidy 
Board. | 

THE COURT: I don't think I need all the factual 
questions, then. Suppose you address yourself to that. 


MR. MASON: The essential factual situation is 


this: 


That a competitor of Sea-Land, American Export 


Isbrandtsen Lines, were operating in the North Atlantic 
trade two break-bulk cargo vessels -- : 
THE COURT: Tell me what is the order of the 
Board that you object to, that you seek to review, 


MR. MASON: Yes, sir. The order of the Board 


that we object to is their award of subsidy to Export 


without the hearing that we consider to be required by 
Section 605(c). | 
THE COURT: They awarded what? | | 
MR. MASON: Operating differential subsidy. 
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THE COURT: To a competitor of yours, without 
adhering to the procedure prescribed by statute? 

MR. MASON: That is the situation, yes, sir. 

THE COURT: Very well. Suppose you address 
yourself to that question. 

BR. MASON: Yes. Well, the facts are quite 
compiex, Your Honor. 

THE COURT: I don't want to know the complex 
facts if they are not relevant. 

You claim that the statute was not complied 
with. Wow suppose you acdress yourself to that. 

WR. MASON: All right, sir. Fine. 

THE COURT: You know, it is so much better for 
counsel to pick the one point in the case --every case 
Gepends om one point, you know-- and argue that one point. 

MR. MASON: Thank you. 

Export applied in 1964 for subsidy on two 
break-bulk vessels. These were vessels that they were 
operating in the North Atlantic trade without subsidy. 
However, because they had subsidy in other trade routes 
they could not perform this operation without the permission - 


of the Subsidy Board and that permission limited their 
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satings to 18 sailings per year. 

In 1964, having operated these ships in the 
trade without subsidy for some time, they applied for 
operating differential subsidy on those. two anime: 
The Maritime Subsidy Board noticed Porinear ine ~- 
THE COURT: Will you tell me wherein the 


statute was not complied with? That is your point, isn't 


it? | 

MR. MASON: Yes, it is. | 

THE COURT: Start with your conclusion. 

XI think every legal argument should start with 
its conclusion because the element of suspense 1s super- 
fluous in a legal argument. Then I can follow the argument 


if I know what your conclusion is. | 


MR. MASON: Very good. I certainly don't mean 
<0 hold you in suspense. | 

The Subsidy Board awarded subsidy for the 
operation of two container ships in the trans-Atlantic : 
trade. These two container ships were ships that, -- 


THE COURT: Will you tell me wherein the statute 


was violated? You have to adjust your argument to the Court. 


MR. MASON: Yes. Fine. The statute was violated 
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in that there was no notice and hearing required by 


Section 605{c) for the award of subsidy to the two 


container ships -- 
THE COURT: 
MR. MASON: 
Act, 1936 — 
THE COURT: 
WR. MASON: 
THE COURT: 


What is the citation to the statute? 


Section 605(c), Merchant Marine 


Ko, give me the Code citation. 
Pitle 46, 1175. 


Now you may proceed. 


Your contention is that the statute requires 


notice of hearing and none was given, is that it? 


MR. MASON: 
THE COURT: 
BR. MASON : 


That is my contention, sir. 
Very well. 


I must, sir, revert to the fact that 


there was another application and that was for an appli- 


cation for subsidy of the two break-bulk ships that I 


was Gescribing a moment ago. There was notice of that 


epplication. There was a hearing offered. There was no 


opposition to the subsidy of those two break-bulk ships 


and the Examiner referred the matter to the Maritime 


Subsidy Board for administrative processing from that 


point on. 
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THE COURT: That is some other ships than are 


involved here? | 


MR. MASON: That is correct. 


THE COURT: What about this one? ! 

MR. MASON: Thereafter, without any further 
notice or hearing, the Maritime Subsidy Board awarded 
subsidy on two different ships, two container ships which, 
as we developed in our papers, perform a quite different 


transportation service than the break-bulk ships. 


The position of the Subsidy Board has been that 
somehow or another, and I can only develop this by detail, 
| 
the position of the Subsidy Board is that somehow) or 


| 
another the notice and hearing that was offered in respect 


of the application for the two break-bulk ships ie a 
sufficient compliance with Section 605(c) for then to 
award subsidy on the two container ships, and we cr that 
this is simply not so. 
THE COURT: Very well. Suppose I hear the 
other side and let you reply. 
MR. MASON: All right, sir. 
MR. KURRUS: If it please the Court, my name 


is Richard W. Kurrus and I represent American Export 
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Istrandtsen Lines -- 

THE COURT: No, I think I ought to hear the 
Govermment first. 

MR. KURRUS: Very well. The only reason I stood 
up, Your Honor -- 

THE COURT: I will hear the Government first. 
This is a suit against the Government. 

MR, COLBY: May it please the Court, my name 
is Leavermorth Colby. I represent all the Governmental 
Gefendants in the case. 

This, as Mr. Mason has told you, is a claim by 
a steamship line that they should have had notice and 
opportunity to present testimony. 

THE COURT: Yes, I understand that is their 
claim. Now what is your reply to that? 

MR. COLBY: Our reply to that is that the parti- 
cular section of the statute which is in dispute here 
Goes not require the giving of notice and the holding of 
a hearing in the circumstances of this case. 

How we have set out in the Government brief -- 

THE COURT: No, you tell me orally everything 


you want me to know. A brief is only auxiliary. 
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MR. COLBY: We have set out at page 5 the 


provision from the section of the Code which gives rise 
to the problem. Now that is, as Your Honor has already 
been told, is this Code Section 46 U.S.C. 1175(e). 
Now this statute is somewhat peculiar in its 
terms. It begins by Sayings | 
"No contract shall be made under this 


title with respect to a vessel to be operated 


on a service, route, or line” — 


THE COURT: What is your point, Mr. colby? It 
is easier for me to follow an argument if I know the con- 
clusion that Somee? seeks to demonstrate. i 

MR. COLBY: The conclusion of the ergunent is 
that this provision of the statute does not require the 
holding of a hearing if the Administration finds ex parte 
certain facts which they found in this case. | 
THE COURT: I see. Very well. 
MR. COLBY: Those are described in Sub- 
section (c): | 

"No contract shall be made under this 
title with respect to a vessel to be operated on 


a@ service, route, or line served by citizens) of 
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the United States which would be in addition to 
the existing service, or sericee clot etn 

And those are the magic words. 

". - » unless the Commission shall 

Getermine after proper hearing of all parties that 
the service already provided by wessels of United 
States registry in such service, route, or line is 
inadequate, and that in the accomplishment of the 
purposes and policy of this Act” -- 


THE COURT: Yes, I have it before me. I have 


the Code before me. 


WR. COLBY: All right. 


Now, you see, what the administrative agency has 


Gone is to find that the service in this case was not an 


additional service. 


In other words, American Export Isbrandtsen, 


the party to whom the subsidy was made, was already operat- 


ing an existing service. The Administration found that 


they were operating such an existing service and, therefore, 


found that they didn't have to have a hearing and didn't 


have to notice a hearing. 


Now, Mr. Mason‘s contention, in short, I take 
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it to be, is that the Administration erred in its Judgnent 
as to whether the pre-existing service was sufficiently 


comparable, substantially comparable to the service which 


was supposed to be subsidized. The Government decided it 
was. He contends it is not. | | 
Now as he started to explain to Your Hbnor, 
the service was formerly made -- | 
THE COURT: Let me see if I understand you. 
Is it your contention that the statute should be construed 
as follows: that if the service would be in addition to 
existing service, then a hearing is necessary? | 
MR. COLBY: Yes, sir. 
THE COURT: If it 1s not in addition to the 


existing service, then no hearing is necessary? 


MR. COLBY: That is right. | 

THE COURT: But who is to determine that? 
MR. COLBY: The Administration. : 
THE COURT: In other words, the Board determines 


the very fact whether a hearing is necessary. 


MR. COLBY: That is right. 
THES COURT: That seems rather extraordinary, 


doesn't it? 
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“MR. COLBY: Well, there are many similar cases 
involving grants of subsidy, grants of contracts. 

THE COURT: Has this point — 

MR. COLBY: This point is res integra; it has 
never been decided yet. This is the first case in which | 
4t has come up for litigation. | 

THE COURT: I think the Board should have been 
om the safe side and held a hearing. 

MR. COLBY: Well, frankly, I suppose that, 
like every lawyer, if I had been doing it I might have done 
st that way too. 

THE COURT: I think you would have. I think 
if they asked your advice you would have said go ahead and 
holé a hearing. 

mR. COLBY : However, if Your Honor please, the 
feeling was that, apparently, in the Administration, that, 
one, it was unnecessary under the strict language of the 
statute; two, it would take a prolonged amount of hearings, 
and so they decided not to. | : 

THE COURT: That is their own fault, to have 
hearings prolonged. They can have short hearings too, 


you know. I have noticed over the years --s0 have lots of 


JA 71 


14 


other people-- that administrative agencies have |a way of 
holding prolonged.hearings and running up thousands of 
pages of testimony. Probably the paper manufacturers 


benefit by that. While, at the same time, the courts 


dispose of matters very briefly. 


BR. COLBY : Well, it always does some thing for 
| 
the reporters. | 


At any rate, the case we are seized of here is 


one in which they concluded that under this provision they 


didn't have to hold a hearing. | 


That, in turn, turns on the question of whether 
| 
the service proposed to be subsidized was substantially 


an existing service. 
The existing service was made with break-bulk 
vessels. The proposed service to be subsidized was to be 


made with container ships. And that is what the nub of the 


controversy here today is. | 
THE COURT: The service to be subsidized, you 

Claim, was an existing service and not an additional service? 
MR. COLBY: Yes, sir. | 


THE COURT: Is there a factual dispute about that? 


MR. COLBY: I don't think there is. There is a 
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“MR. COLBY: Well, there are many similar cases 
involving grants of subsidy, grants of contracts. 

THE COURT: Has this point — , 

MR. COLBY: This point is res integra; it has 
never been decided yet. This is the first case in which 
4t has come up for litigation. 

THE COURT: I think the Board should have been 
om the safe side and held a hearing. 

MR. COLBY: Well, frankly, I suppose that, 
like every lawyer, if I had been doing it I might have done 
St that way too. 

THE COURT: I think you would have. I think 
4f they asked your advice you would haye said go ahead and 
holdé a hearing. 
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feeling was that, apparently, in the Administration, that, 
one, it was unnecessary under the strict language of the 
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THE COURT: That is their ow fault, to have 
hearings prolonged. They can have short hearings too, 


you know. I have noticed over the years --so0 have lots of 
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other people-- that administrative agencies have @ way of 
holding prolonged.hearings and running up thousands of 


pages of testimony. Probably the paper manufacturers 


benefit by that. While, at the same time, the courts 
dispose of matters very briefly. | 
MR. COLBY: Well, it always does sone thing for 
the reporters. 
At any rate, the case we are seized of here is 
one in which they concluded that wder this provision they 
didn't have to hold a hearing. 
That, in turn, turns on the question of whether 


the service proposed to be subsidized was substantially 


an existing service. 
The existing service was made with break-bulk 
vessels. The proposed service to be subsidized was to be 


| 
made with container ships. And that is what the nub of the 
controversy here today is. 7 


THE COURT: The service to be subsidized, you 


Claim, was an existing service and not an additional service? 


MR. COLBY: Yes, sir. | 


THE COURT: Is there a factual dispute about that? 
MR. COLBY: I don't think there is. There is a 

| 
| 
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dispute of interpretation. 

The problem, of course, if Your Honor please, 
you will recall, is essentially the same as that of the 
grandfather clause rights in the Motor Carrier Act and the 
Inland Waterways Act. In other words, in those Acts there 
must be a bona fide pre-existing operation. This has 
deen held by the ICC and review by the courts, including 
the Supreme Court, to be a matter of substantiality. In 
lotheriwords -_ 

THE COURT: But whether a service is additional 
or whether it is already existing is a question of fact, 
isn’t it? 

-- MR. COLBY: Yes, sir. Vi 

THE COURT: And the Board passed upon the 
question of fact? 

MR. COLBY: That is right. And we have the 
} various matters which constitute the hearing -- the record 
which they passed upon. 

THE COURT: Is this a review on the record? 

MR. COLBY: I take it it is. 

THE COURT: Do all counsel agree this is a 


review on the record? 
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MR. KURRUS: I don't believe I got your whole 
question. | | 
I want to say I don't agree with Mr. Colby's 


interpretation of the statute. : 


THE COURT: What is your contention? | 
MR. KURRUS: Well, my contention is that 2 
hearing is required under Section 605(c) in either case, 
whether the man -- : 
THE COURT: Then what is your position in| this 
case? | 
MR. KURRUS: My position is, Your Honor, thet at 
the time that all of the relevant administrative determina— 
tions were made, Sea-Land wes not -- 


THE COURT: You contend that a hearing is 


required? | 


MR. KURRUS: A hearing is required. 
THE COURT: No hearing was held. Then what is 
your position? | | 
MR. KURRUS: Sir, the matter was noticed in the 
Federal Register. Only one person intervened and that 


person, at the time of the pre-hearing conference, withdrew 


its intervention. Therefore, the Examiner forwarded ‘the 


matter up to the Board. | 


ieee tne" chun 5 Cp ener Na re turitirl aty PO ———————— 
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TES COURT: You have stated your position. I 
didn't want to interrupt Mr. Colby, but I wanted to see 
whether everybody concurred with you, Mr. Colby. 

MR. COLBY: That is all right, if Your Honor 
Please. 

This position has to do with the fact that this 
particular plaintiff lacked standing to maintain the action. 
We were at this point discussing the statutory problem 
and how the Maritime Administration solved it. 

This addresses itself to the fact that the 
Plaintiff in this action was not a competitor at the time 
they sought to intervene in the proceeding. 

: THE COURT: I am going to ask the question 
egein: Do all counsel agree that this is a review on the 
record, or is this a case where there can be a trial de 
novo? 

WR. MASON: There is no record, Your Honor, of 
an evidentiary hearing. 

The record that Mr. Colby refers to is our 
petition to the Subsidy Board for reconsideration and the 
pleadings on that. Apart from that, the only factual 


matters before you are the facts developed through requests 
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for admissions and affidavits which support our motion. 


THE COURT: I want to cut through the prelimin- 


ary question concerning the posture of this case. 
| 
There is no record because there was no hearing, 
is that your contention? 
MR. MASON: That is it, sir. | 
MR. KURRUS: I disagree with that. There is a 


record in the sense that we have before us a record of 


the administrative determinations. | 
A record is more than a record that is made at 


a public hearing. 


THE COURT: Mr. Colby, I would like to get the 


Government's view. Is this one of those proceedings where 
the parties are entitled to a trial de novo and an 
evidentiary hearing, or is it to be determined on the 
record of the Board? | 
MR. COLBY: Because it is in our view 4 matter 
which is of discretion with the Maritime Administration 
and subject to review only for abuse of discretion, there 
would be no trial de novo. i 


On the other hand, the Court would be required 


to review the findings, conclusions, and the data sas 
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disclosed by the administrative agency in taking the 
decision. “ 

THE COURT: I am inclined to the view that the 
question whether a hearing is necessary is not within the 
Giscretion of the Board. 

Assuming or contention is correct as to the 
construction of the statute, there is a question of fact 
as to whether this was an existing service or an additional 
service, is there not? 

MR. COLSY: That is right, as to whether the 
service to be subsidized — 

THE COURT: The Court has to review that 
question, doesn't it? 

MR. COIBY: That is right. 

THE COURT: Shouldm't the Court take testimony 
on that? 

MR. COLBY: I don’t think it should. 

THE COURT: What basis is there for review? 

MR. COLBY: You review an act of discretion 
for reasonableness on the basis of the data that wes before 
the Administrative Agency when it took the decision. 


THE COURT: Of course, the presumption is -- a 
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presumption of regularity attaches to the actions 


of any 


administrative agency; but subject to that there iis a 


question of fact to be reviewed, is there not, namely, 


whether this was an additional service or an existing service? 


MR. COLBY: But that question of fact, 


Honor please, is a question of inference. In othe 


there isn't any factual dispute about the fact -- 


if Your 


r words, 


THE COURT: Let's assume that it is a question 


of inference. But what is there before the Court 


basis of which the Court can review that inference 


on the 


|, unless 


the Court takes evidence? There was no evidentiary hearing 


held by the Board. 


MR. COLBY: That is right. The Court i 


Ss 


reviewing the decision of the administrative authority 


that on the basis of certain undisputed facts, fac 


ts un- 


disputed by the parties, which are recited in the adminis- 


trative record, that this did not constitute a new 


additional service. 


In other words, what the Administration 


was that a change from break-bulk vessels to conta 


ship vessels did not constitute a substantial addi 


or 


| decided 


diner 


tion of 


| 


service; or stated the other way around, that the pre- 
Iie 
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existing break-bulk service was substantially the same 
thing as the proposed service to be subsidized. 

Now this is a matter which the Court -- 

"BE COURT: The Government did not make a cross- 
motion for summry judgment. 

MR. COLBY: We put in our prayer, at the 
conclusion of the brief, that this is a matter which is 
susceptibie of decision by the Court on the basis of the 
papers before it. In other words, Mr. Shea has put forward -- 

THE COURT: Does any cowmsel claim a right to 
introduce evidence on that issue, or do all the parties 
agree with Mr. Colby that the Court can decide that upon 
the submitted papers? 

BR. KURRUS: I don't agree it is an issue. 

THE COURT: Just a moment. 

WR. MASON: The admitted facts, Your Honor, 
show that the service performed -- 

THE COURT: No; suppose I repeat the question, 
gentlemen, and suppose you follow it carefully. 

Does any party claim the right to introduce 
evidence on the issue whether this was additional service 


or existing service? 


MR. 
duce evidence. 
admitted facts 

THE 
duce evidence? 

ER. 

THE 
Colby that the 


papers? 


MR. 


Getermine that 
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MASON: We don't claim the right to intro- 


We have supported our motion with | 
| 


which we think are sufficient. 


COURT: You don't claim the right to intro- 


MASON: That is correct. 


COURT: In other words, you agree with Mr. 


Court may decide the matter on the submitted 


MASON: On the submitted papers, yes, sir. 
COURT: What do you say? | 


KURRUS: Well, I say if you are going to 


question of whether or not you have to hold 


a hearing to determine whether a matter is an existing 


service, it is 


think it is an 


proceed on that basis. 


The Board never took this approach, that a 


hearing wasn't 
THE 


piecemeal. 


essentially a question of law. I don't 


1 
| 


issue in this case and the Board didn't 


necessary under 605(c)}. 


| 
COURT: I am not going to decide the case 


I 
' 
| 


Well, if I sustain the Government's contention 
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as to the interpretation of the statute, then the question 
of fact whether this was existing service or not is the 
point that the Court has to decide. Do you agree with 
that, Mr. Colby? 

MR. COLBY: That is right. 

THE COURT: Now my question to counsel was 
whether any counsel claims the right to introduce evidence 
on that issue. 

I am inclined to agree with Mr. Colby's conten- 
tion as to the interpretation of the statute, although the 
statute is rather strange. 

Row what do you claim as to that? 

MR. KURRUS: On the question of producing evidence? 
You say what do I claim and you never completed the question. 

THE COURT: I asked the question twice, I will 
ask it a third time, does any party claim the right to 
introduce evidence on the question as to whether this was 
new or existing service, or are the parties ready to rest A 

wpon the papers submitted? 

MR. KURRUS: We are willing to rest on the 
basis of the papers submitted. 


THE COURT: You do not claim the right to intro- 
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duce additional evidence? 


MR. KURRUS: No, sir. 

THE COURT: Very well. | 

Now, I think we will recess and finish this 
after the noon recess. We will have to take a somewhat 
longer recess than we ordinarily do. We will recess until 


2:30. 


AFTERNOON SESSION : 

THE COURT: We will resume the case on hearing. 

You may proceed. | 
MR. COLBY: Now, if Your Honor please, ao des- 

cribed the position with respect to the statute. t would 
like to say a word about how it was that the caeatton was 
posed of dealing with the statute in this way. | 
As Mr. Mason said to you in the beatanty ’ 

there had been an original application for initial subsidy 
on an existing service maintained with break-bulk vessels. 
A notice was published in the Federal Register of April i, 
1964 that the Maritime Administration invited intervention 


in this proceeding and that it would hold hearings if 


JA 82 


25 


proper applicants with sufficient interest appeared. 

: In other words, they started off with the 
expectation that whether or not they were required under 
the terms of the statute, they were going to have a hearing 
af somebody came arownd and wanted to have one. : 

Waterman Steamship Company, which like Sea-Land 
is a subsidiary of the McLean Trucking interests, di 
@ppear and intervene. When the case was set for pre-hearing 
conference, however, Waterman withdrew. No one elise 
appeared. The Hearing Examiner referred -- 

THE COURT: Suppose you get to the point. 

BR. COLBY: Well, I think it is a little easier 
if, Zikxe with the college professor, we begin with Aristotle 
or the amoeba. 

We then have the Hearing Examiner referring 
the matter back to the Board. At this point the Board 
made the determination that there was an existing service 
and -—— 

THE COURT: Well, the question was whether the. 
change-over was an additional service. 

MR. COLBY: Yes. Now at this point, because 


they didn't want, apparently, to subsidize the old break- 
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bulk vessels, the case was held over a while and an 


THE COURT: Just what was the change? 


26 


amended or substituted, as my brother would have it -- 


mR. COLBY: Thechange consisted in, instead of 


subsidizing the two break-bulk vessels, they were to 


subsidize two container ships. 
THE COURT: Two what? 


MR. COLBY: Container ships. Container 


ships 


are ships that are made to have cellular wmits so they 


load on and off easier. I am sure Your Honor is syufficient- 


ly familiar with the state of the art, probably just as 


familiar with it as Ian. 


Now at this point they did not feel it was 


necessary to give notice of any formal hearing because they 


were able to determine that this was substantially 


the 


same thing as the existing service, and that is how the 


case is presented in the form it is now. 


When the decision was announced, then Sea-Land 


sought to intervene and have the matter reopened and 


reconsidered, and the record that we have before the Court 


today arises in connection with that application for 


reconsideration, which was denied. 
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THES COURT: By whom? 

MR. COLBY: By Sea-Lané. 

THE COURT: The competing company, is that it? 

MR. COLBY: Yes, the company that is plaintiff 
here, as opposed to the company that was being subsidized. 

And that, in a word, is the way we have it. 

Now we therefore -- 

THE COURT: I wish you would be brief and get 
' to your point without a discursive history, Mr. Colby. 

MR. COLBY: Ali right. I think I have arrived 
at the point, then. | 

How, then, there is a third subsidiary point in 
the case and that is that Sea-Land was not an operating 
competitor on this route at that time. Therefore, the 
Subsidy Board and the Secretary were of the view that, 
additionally, they lacked standing because they were not 
an actual competitor. They didn't come -- 

THE COURT: Where aoee all this appear in the 
record, what papers are there before the Court? 

MR. COLBY: There are some three inches of docu- 
ments which are summarized in my friend's statement of 


material facts. 
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THE COURT: I have to have the papers pefore me 
in a separate set in order that I could see what I have 
to pass upon. Have Ia necenanbetere me? 

MR. COLBY: I think that Mr. Mason -- | 

THES COURT: I am not going to incorporate by 
reference. | 

MR. COLBY: I believe Mr. Mason handed up to you 
the material facts. ! | 

THE COURT: Mr. Mason handed up his motion for 
summary judgment, his statement of material facts -- 

MR. COLBY: Now that is keyed to some oan 
inches of documents, if you please, and those he didn't 
hand up. To put it another way, Judge, he didn't threaten 

you with 4t. | 
THE COURT: I don't want three inches of docu- 


ments. I want only the one or two things that are! before me. 


MR. COLBY: They are, I believe, summarized in 
that Material Facts Statement. : 

THE COURT: Does anybody question the plain- 
tiff's statement of material facts? | 

MR. COLBY: We may question some of his inter- 


pretations, but that is a matter of briefing and argument. 
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Facts, as facts, I take it there is no dispute about. 

TES COURT: Under Rule 9 did you file a counter~- 
statement? 

MR. COLBSY: No. 

THE COURT: Very well. Then I admit this. 

BR. COLBY : Yes, we accept them, subject to 
interpretation, like all statements of this sort. 

THE COURT: I am going to read that statement. 
" = am not going to decide that now. 

BR, COLBY: Thank you. 

THE COURT: Doesn't the question come down to 
this: whether the change-over constituted an additional 
service? 

MR. COLBY: That is right. 

THE COURT: Let me ask you another question. 
You gave a notice of hearing as to the original cargo ships. 

MR. COISY: Yes, sir. 

THE COURT: When I ae "you" I mean the Board. 

fhen, instead, however, it gave a subsidy to 
these container ships, is that what you call then? 

MR. COLBY: That is right. 


THE COURT: Instead of the cargo ships. 


JA 87 


MR. COLBY: That is right. 
THE COURT: Well, it considered the cargo ships 
additional service but it considered the container! ships 


not additional service? | 


MR. COLBY: It considered both to be not 
additional service. 

THE COURT: But they gave a notice of hearing as 
to the first. | 

MR. COLBY: Maritime has a habit of giving 
notice in substantially all of these cases, and I'd like to 
direct Your Honor's attention to the form of the notice. 


We have set it out in our brief at page 7, it's Attachment 


8. The language is this: ! 
"If the Maritime Subsidy Board deter- 

mines that petitions for leave to intervene ried 
within the specified time do not demonstrate | 


sufficient interest to warrant a hearing, the | 


Maritime Subsidy Board will take such action as 
may be deemed appropriate." 
And they took this action that was deemed approp- 
riate and the result of the action -- | 


| 
| 

THE COURT: Did the same line operator own both 
| 
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the two cargo ships and the two Container ships? 

MR. COLIBY: The proposal was in Sorneceton with 
a construction subsidy also, which is not here in litigation. 
In other words, they were going to build the container 
ships. 

THE COURT: Just a moment. I will repeat ny 
question. As I widerstand it, the notice of hearing was 
in respect to the two freight ships. The allowance of the 
subsidy was in regard to two other ships, is that it? 

MR. COLBY: That is right. 

THE COURT: Now apparently the Commission or the 
Board must have regarded the first couple of ships as being 
additional service. 

MR. COLBY: No. 

THE COURT: Then why did they give notice? 

MR. ‘COLBY: They gave notice because it is their 
practice to invite iterates to hear what anyone wants 
to say. This is the business of -- ; 

_ THE COURT: Then why didn't they do the same 
thing as to the two container ships? 

MR. COLBY: Because at the time of their con- 


sideration, subsequent to the first notice, they had reached 
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the conclusion that there was no necessity for a Hearne 
The reason they reached that ponctesion was they had already 
discovered that it was not a substantial change in service 
and it would not be unduly advantageous or unduly prejudi- 
cial. : 
THE COURT: You have answered my question. 
Now the next question I want to ask you 4s this: 
Did the Board decide this matter on the ground that no 
hearing was necessary or on the ground that the objectors 


had no standing to object? 


MR. COLBY: It seems to me that a fair reading 


of the opinion is on both grounds. i 

THE COURT: Is there an opinion of the Board? 
MR. COLBY: Yes, there is. | 
THE COURT: Oh, yes. Very well. 


MR. COLBY: It is with the documents. t is one 


Sed PON eee 


of the essential ones. 
THS COURT: Very well. 
MR. COLBY: Thank you. | : 
THE COURT: I get your point. 
Does anyone else care to be heard? | 
MR. KURRUS: Yes, I would like to be heard. | 


If it please the Court, my name is Richard 
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Kurrus. I represent American Export Isbrandtsen Lines. 

THE COURT: Speak up ~~ you can be heard. You 
are in a big room with a high ceilins. This is not an 
office conversation. Now whom do you represent? 

MR. KURRUS: American Export Isbrandtsen Lines. 
It's a Danish line; an American company, however. 

THE COURT: They are the people who are objecting 
to this — 

MR. KURRUS: We are the people who have been 
subsidized -- 

THE COURT: Are they the people who are objecting 
to the award or are they the people who have been subsidized? 

KBR. KURRUS: We are the people who have been 
subsidized. 

THE COURT: And you are intervening in support 
of the decision of the Board? 

MR. KURRUS: Yes, sir, we are intervening as a 
Gefendant. | 

I would like to address myself to the last 
question that you asked. You asked, as I understand it, 
whether or not the Board held that there wasn’t any hearing 


necessary because of the absence of intervenors or because 
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a hearing wasn't necessary on the ground of existing 

service, and I'd like to state that they held on neither 


of those questions. They didn't decide this case on the 


basis of -- 
THE COURT: I am going to accept Government 
counsel's poneention as to what the Board decided. He 
represents the Board. 
MR. KURRUS: Right. well, I would like -- 
THE COURT: Sometimes administrative agencies, 
just as courts sometimes, don't articulate their reasons 
very clearly. | 
MR. KURRUS: Well, Judge Holtzoff -- ! 
THE COURT: What is your point? | 
MR. KURRUS: I just don't want to see you go off 


on a ground that they didn't decide. | j 


Attachment No. 31 and Attachment No. 32 are the 
decisions of the Board. : 

THE COURT: I am going to read the decisions. 

Now what point do you want to make? We don't ” 
hear intervenors at length, you know. | 

MR. KURRUS: Certainly. I want to make the 
point that the Board never found that we had an existing 
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service. They never found this point at all. They found 
that the trade was inadequately served. This is the 
finding that they made after they had published the notice 
in the Federal Register. 

Now, I want to say this, that there are two 
critical issues that are raised by the complaint. One is 
that they really didn’t have notice when the application 
was -- notice of the application was first published in the 
Federal Register that American Export Isbrandtsen Lines 
intended to put container ships into the trade; and the 
second point is that -- 

THE COURT: What is the first point? 

BR. KURRUS: The first point is that Sea-Land 
says it never expected that wnen American Export filed 
this original application on February 24, 1964 and when 
4t was published in the Federal Register, that they never 
knew that Export was going to replace those vessels. That 
4s their first point. 

Their second point is that when Export finally. 
did propose to the Board to replace the vessels, that that 
constituted a new application. 


Those are the two critical issues that, as I 
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see it, that the complaint -- 
THE COURT: Constituted what? 
MR. KURRUS: I didn't say constituted. [ said 
those are the two critical issues that the complaint raises. 


THE COURT: What did you say was the critical 


issue? | 

MR. KURRUS: The two critical issues? The to 
critical issues that the complaint presents are, first of 
all — | 

THE COURT: You told me the first one. What is . 
the second critical issue? | 

MR. KURRUS: The second one is whether or not 
the proposal of Export to put two new vessels into the 
trade constituted a new application that had to be noticed 


in the Federal Register. | 


Now, then, it seems to me that the whole record 
that is before you is constituted in really two documents, 
and those are Attachments 31 and 32 to the complainant's 
or the plaintiff's proposed findings of fact, and those : 
are the opinions of the Maritime Subsidy Board. | 

I want to say this, Judge Holtzoff -- 


THES COURT: No; when the Court is in session 
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you don’t address judges by name.- You say, if the Court 
please. 

MR. KURRUS: I'm sorry. If the Court please. 

THE COURT: Courts are impersonal. 

MR. KURRUS: I see. 

THE COURT: That is the reason English judges 
wear wigs, to emphasize their impersonality. 


BR. KEURRUS: I forgot myself for a moment, Your 


THE COURT: In chambers you can address a judge 
by name informally. 

MR. KURRUS: It seems to me, if the Court please, 
that these opinions of the Board constitute the whole 
record in this proceeding. There were depositions taken, 
but there hasn't been any new material or relevant fact 
éeveloped. 

THE COURT: Very well. I have your point. 

MR. KURRUS: Mow with respect to the suggestion 
by Sea-Land that they did not have notice that the vessels 
were going to be replaced, I want to say that the two 
_ vessels that were the subject of the application filed on 


February 24, 1964 were war-built ships. If they were still 


JA 95 


38 


operating in the trade they would be approximately 24 and 


25 years old. 

THE COURT: I don't care about that. Tam not 
going to go into those facts. I am only going to éeternine 
the question whether the Board acted illegally. That is 
my sole jurisdiction. I cannot substitute myself tor the 
Board. : 


MR. KURRUS: I just want to say this, that 
| 


nobody could assume that those vessels could operate in 


the trade for very long; they would have had to be replaced. 


| 
| 
i 
! 


Now the Board -- 
THE COURT: Will you please not repeat sone thing 
that. I told you I won't consider. 
MR. KURRUS: Certainly. | 
THE COURT: Counsel must realize that in review- 
ing an action of an administrative agency the courts cannot 
substitute themselves for the agency, all they can do is 


to see whether the agency exceeded the law or violated the 


law. 


MR. KURRUS: Could I ask would it be presump- 


tuous, Your Honor, if I asked you to read along with me 


| 
part of the Board's opinion of September 9, 1965? | 


| 
| 
| 


NT 
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| THE COURT: What opinion? 

MR. KURRUS: The opinion of the Maritime Subsidy 
Board which is the subject of this -- 

THE COURT: Of course. I have a copy of it and 
I am going to read it. That is why I am not going to 
decide the aatter this afternoon, because I want to take 
these papers home and read then. 

MR. KORRUS: I wonder if we might read just part 
of it together. 

THE COURT: No. 

MR. KURRUS: Ali right. 

THs COURT: I want to finish this argument, gentie- 
men, in a very few minutes. 

YR. KURRUS: Well, our basic contention is that 
the matter was noticed for hearing. 

THE COURT: Please don't repeat. You have said 
that before. If you have anything new, I will be glad to 
hear you, but you don't flatter the Court by repeating an 
argument. ‘The Court then thinks that you doubt whether the 
Cowt understood you. 

I think I get your point, Mr. Kurrus. 

MR. KURRUS: I would like to add this, and this 


| 
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I believe is new and you can stop me if you have heard 
this: in every application that has been filed for subsidy 
before the Maritime Subsidy Board, as far as I inow, the 
applicant has almost always had different vessels at the 
time it was eventually subsidized than when it originally 
filed for subsidy, and there has never been a requirement 
that the fact that it had new vessels by the time it was 
subsidized necessitated a new hearing. 

THE COURT: I will hear the other side. I think 


you have covered your points. 


MR. KURRUS: Thank you. 


MR. MASON: In the nature of rebuttal, i have 


but one point, Your Honor -- 
THE COURT: Mr. Mason, Mr. Colby's point 4s that 


no hearing was necessary under his construction of the 


| 
1 
i 


statute because this was not an additional service, Now 


i 
! 
' 
i 


how do you meet that? That is the crux of the case. You 
have been talking around the crux, but let’s get to the Crux. 
MR. MASON: That is precisely the point that I 
get to. : 
Mr. Colby tells you that the Maritime Subsidy 


Board administratively determined that the service, for 
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which subsidy was awarded was the same as the existing 
service, but -- 

THE COURT: No, that isn't what he said. He 
said it was not an additional service. 

MR. MASON: Very well. 

THE COURT: Which is different. 

BR. MASO?: In point of fact, on the face of the 
order the existing service was limited to a maximm of 
38 sailings per year. The subsidy award was for a maximum 
ef 26 sailings per year. That is an increase in service 
of eight sailings or approximately 50 percent. 

Now if the Maritime Subsidy Board did as Mr. 
Colby says they did, 1.e., found that a service increased . 
by 50 percent was not an increase in the existing service, 
then that is a capricious order and on those grounds we 
should be remanded to the Board for hearing because if it 
4s an increase and it is an increase from 18 to 26 sailings, 
even on Mr. Colby'’s interpretation of the statute a hearing 
is required. 

As to the rest of it, sir, there are more things 
that I could say but they are in the pepers and I would 


just es soon have you see them directly. 
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THE COURT: Kr. Colby, what is your answer to 

Mr. Mason's contention that the increase in the nunber of 
| 


sailings is additional service? It seems to me there is 


some merit in that point. 
MR. COLBY: This penton like the grandfather 
Clauses in the Motor Carrier and Inland Waterway statutes, 
has quite a practical history and it has always been given 
the interpretation that the right wes dependent upon 2 
bona fide substantial existing service. As long as there 
is not an additional service in the sense that something 
entirely different -- 
THE COURT: You mean additional number of sailings 
is not construed as additional service? 
MR. COLBY: Is not construed as an additional 
service. 
Larger vessels is not construed as an additional 
service, | 
The Maritime Administration branches itself 
have held, in published hearings on this point, to that 
effect on a number of occasions and they have never been 


taken before the courts. 


THE COURT: Very well, you have answered my 
| 
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question. In other words, the Government's contention is 
that an increase in the number of sailings is not additional 
service. 

MR. COLBY: That is right. It has to be a very 
sudstantial change. 

THE COURT: Is that the administrative construc- 
tion? 

MR, COLBY: I think it is, in the light of these 
Gecisions. 

THE COURT: Mow, gentlemen, among the numerous 
pepers that have been handed me I don’t see the complaint. 
May I have a copy of the complaint? 

I want to go over the papers tonight and if you 
will be here tomorrow morning I will announce my decision. 

MR. MASON: All right, sir. 

May I assume to leave with you a number of 
cases in which the Subsidy Board has heard on existing 
service and wndue prejudice? 

THE COURT: Yes; any material you would like to 
submit, you may do so. 

MR. KURRUS: Your Honor, could I say one thing? 


I am sorry to add this, but we are the person that has the 
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most to lose, even though we are intervenor, and I just 


don't agree that the crux of this case is whether or not 


@ hearing is required on the question of existing service 
because, unfortunately, that isn't the way the Board held. 


The Board's decisions are absolutely contrary to that. 


ZI would like to agree with Mr. Colby --. 


THE COURT: What do you consider is the crux of 
the case? | 
MR. KURRUS: I consider the crux of the case 


whether or not the Board was required to grant a new hearing 


to -- 
THE COURT: Well, that is the same thing putting 
it in different language. : 
MR. KURRUS: No, it is altogether airferent 
because the Board never found that we had an existing 
service. They never made that finding at all. 


Attachment No. 31, which is the Board's opinion, 


they specifically state the service is inadequate and they 
Go not make any finding about existing service at all. 
And the Board's decisions are absolutely contrary to the 
position that you can -- 

THE COURT: What decisions? 
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MR. KURRUS: The administrative decisions of 
the Maritime Subsicy Board and its predecessor agencies 
are consistent that a hearing has to be held to determine 
whether or not a service is existing. 

I think Mr. Colby's construction of the statute 
is an allowable interpretation, but, unfortunately, the 
administrative decisions are unanimously to the contrary. 

THE COURT: Mr. Kurrus, I thought you were 
trying to uphold the decision of the Board. 

MR. KURRUS: I am, but I want to see it upheld 
om proper grounds and I don't believe -- 

THE COURT: On what ground do you seek to have 
it upheld? 

MR. KORRUS: I seek to have it upheld on the 
ground that the application was published in the Federal 
Register, that any interested party was given an opportunity 
to intervene -- __ 

THE COURT: But not the application as to these 
| two ships. | 

MR. KURRUS: The fact is, Your Honor, that the 
statute permits people to replace ships, and on this very 


trade route United States Lines has just replaced six 
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break-bulk ships, so to speak, with six container ships and 
noLoayinasireinedisiquesticntienciuctnciseatvance) ancients 
is done -- as the changing technology of ships, when you 
put a new ship into a trade it always is more ecauctioe 
than the ship that it replaces, and if you had to have a 


new Section 605(c) hearing any time that you replaced a 


ship this Maritime Act would come to a standstill. 

THE COURT: You know, here you are trying to 
support the Government's posit‘on and at the same time 
trying to fight it. That is not much help. : 


MR. KURRUS: I want to analyze the thing in a 


proper way, Your Honor, and I believe -- | 


THE COURT: I asked for a copy of the complaint. 


Is there one? Thank you. 


| 


Now, gentlemen, as I said, if you will be here 


tomorrow morning at 10 o'clock I will have my decision. 


(At 3:05 p.m. the hearing stood in: 


recess, to reconvene 10:00 a.m., April | 


11, 1968.) | 
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PROCEEDINGS | 
THE DEPUTY CLERK: Sea-Land Service, Ine. Ve 
John T. Connor individually and as Secretary of Commences 
and others, Civil Action 2614-65. | 
THE COURT: Mr. Colby, there 48 a question the 
Court desires to ask a | 


On reading the opinion of the Board -- ks 4¢ 


the Board, is that its official title, or is it Adhinistra- 


' tion? 


MR. COLBY: Well, this point that is being 


litigated here is by the Maritime Subsidy Board, which is -- 

THE COURT: What is the name of the agency? 

MR. COLBY: The name of the agency is Maritine 
Administration. It has a Maritime Subsidy Board. : 

THE COURT: Yes, I understand, but that is a 
subordinate body within the Administration. : 

MR. COLBY: Yes, sir. | 

THE COURT: Now on reading the opinion of the 
Administration I gathered that the reason they coneluded 
no notice of hearing was necessary was because they gave 


@ hearing on the earlier application and that the second 


application was, in a sense and in spirit, a continuation 
| 
ies 
| 


Pra octet Manet me cee 
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of the proceeding; is that correct? 

mR. COLBY: That is correct. 

The other is, so to speak, rationale. 

Their legel thinking, I find it in the Board's 
previous briefs in the cases -- 

THE COURT: In other words, the point that the 
Government is reising now is not the same point on which 
the Maritime Administration decided this matter, is that 
- correct? 

MR. COLBY: I think it is. 

THES COURT: Perhaps I misunderstood your point. 
As I widerstand your point, it is that notice and hearing 
are necessary only if the service to be subsidized would 
be in addition to existing service. 

BR. COLBY: That is right. 

THE COURT: But that is not the point that they 
mentioned. 

MR. COLBY: I think that they do, if Your Honor 
Please, in the various statements they make in this opinion: . 
Genying the Sea-Land intervention. Now they don't spell 


4t out at length but -- 
THE COURT: No, they don't spell out your point. 
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They spell out the other point. | 
MR. COLBY: They spel) out the other point 
because I think they regarded that as much more equitable. 
THE COURT: Do you rest on both points? ! 
MR. COLBY: We rest on both points, yes, sir. 
THE COURT: Very well, that is what I want to 
know. | 
Did you wish to be heard any further? 


MR. NASON: I have three short points I would 1tke 
to make, Your Honor, if I may. | 
THS COURT: Yes, I will be glad to hear you- 
MR. MASON: The first is that the application 
of February 1964, which is the only application that was 
noticed for hearing, was in fact denied by the Maritime 
Subsidy Board. | 
Now the immediacy of this is that if the noticed 
application was denied, what is left is the later application, 


the application of April 1965, on which an award of! subsidy 


was made for some 26 sailings, whereas the existing) service 


was of only 18 sailings. 


So that without regard to the other relevant 


differences, solely on the matter of sailings alone -- 


| 
i 
| 


JA 108 
51 


THS COURT: What point are you trying to make? 


What is your point? 

MR. MASON: The point precisely is that on the 
subsidy award thet was granted we were entitled to notice 
and hearing and we did not -- 

THE COURT: You have argued that, of course. 

BR. MASON: Yes. 

The second point I would like to call to your 
attention is that the Maritime Administrator, in formal 
compliance with the statutory requirement, found and 
determined that the service in which the two container 
ships is to be operated was a new service. Now our point 
is that it being a new service, it was not the existing 
service, was in addition to the existing service, and on 
those grounds, too, we were entitled to hearing and notice, 
which we did not have. 

The third point goes to the challenge of our 
standing. Would you like to hear from me on that? The 
Act provides two standards for standing. The first part -- . 

THE COURT: What is your point there? Always 
start with the conclusion so I can follow your argunent. 

MR. MASON: My point is, we have standing, 
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Soe not only before the Board but here. 


THE COURT: 


not argued yesterday, but I notice the opinion of the 


Board raises a question as to your standing to Sue. 


to sue. 
| MR. MASON: Yes. 
made Sea-Land Service -- | 
THES COURT: Which contract? | 
MR. MASON: 
made in June, I think, 1966. 


- THE COURT: Do you mean the contract with 
¢lient or the contract with Isbrandtsen? | 

MR. MASON: 
between the Government and our client. 


for the payment of subsidy. 


There is @ question raised that was 


MR. MASON:. That is correct, and that isiwhet = 
am addressing myself to at this time. | ; 
The statute in terms provides that no contract 
will be made except following hearing of all parties. This 
is the first part of the section. | 
THE COURT: Will you tell me briefly, first, 
and then you can expand it, why you clain youhave a standing 


| 
At the time the contract was 


The contract for subsidy which was 


your 


There is no contract of any sort 


Y mean the contract 
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THE COURT: To whom? 

- MR. MASON: ‘To Export Lines. 

THE COURT: Yes. 

MR. MASON: At the time that contract was signed, 
which was in June of 1966, our company, Sea-Land, had been 
in active operation in that trade for some three months. 
They started their service in March of that year. They 

. were in service, in actual operation three months before 
the contract between the Government and Export was signed. 
They were in operation some six months before performance 

:-..amder that contract was commenced. 
Thank you. 
VA OPINION OF THE COURT 

THE COURT: This is an action to set aside a 
grant by the Maritime Administration of a subsidy under 
the Merchant Marine Act of 1936 to an applicant know as 
the Isbrandtsen Lines, using the short title. The action 
is brought by a competing steamship line. 

The matter is before this Court on the plaintiff's. 
motion for summary judgment. 

It is claimed in behalf of the plaintiff that 


the decision of the Maritime Administration was rendered in 
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violation of lew in that there was no hearing or notice of 


hearing as required by the pertinent statute. 
Naturally, it is hardly necessary to observe 
that the authority of this Court to review the admthtstra- 
tive action is limited to the question whether it trans- 
cended the legal powers of the administrative agency or 
whether it violated any rule of law. The merits are not 
open for review so long as there is a rational besis for 


the action of the administrative agency. ye 
The pertinent statute, 46 United States Code 

1175, Sub-section (c), provides as follows: 
"No contract shail be made under this 

title with respect to a vessel to be operated on 

a service, route, or line served by citizens of 

the United States which would be in addition to) 

the existing service, or services, unless the | 
Federal Maritime Board shall determine after proper 
hearing of all parties that the service already 
provided by vessels of United States Registry in 
such service, route, or line is inadequate, and 


that in the accomplishment of the purposes and policy 


of this Chapter additional vessels shall be ! 


operated thereon." 
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It will be observed that hearings are not 
required in ali cases of contracts for subsidies but only 
in those cases in which the service to be subsidized 
would be in addition to existing service. 

The Govermnent contends that the service sought 
to be subsidized was not in addition to existing service 
and, therefore, no hearing is required. 

On the basis of the findings of the Maritime 
Administration the Court concludes that the contention of 
> the Govermment is well founded and that, therefore, no 
hearing was required. However, it is not necessary to rely 
solely on this conclusion or on this reasoning because 
the Maritime Administration pointed out, in its opinion, 
in some degree of detail, that originally the applicant 
‘for subsidy had filed an application for such relief and 
that the required notice of hearing was given and an 
opportunity to all concerned to be heard was extended. 
Later the applicant, whose application related to two ships . 
whose names were specified, filed a new application, which 
-may be, in @ sense, regarded as an amended application, 


substituting two other ships for the two named in the 


original application. 
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The Maritime Administration came to the ¢onclu- 
Bion that since notice of hearing was given as to the 


original application, no such procedure was required in 


reference to the new application, the effect of which was 
merely to substitute two other ships for those originally 
named. : 

’ In a sense, the Maritime Administration took 
the position that the new application was practically an 
amendment of the old and, therefore, no new hearing need 
- be noticed. The Court is of the opinion that that as a 
reasonable view and is in full accord with it. In any 
event, it was within the discretion of the Maritime Adminis- 


tration to so construe the application. 


In view of these considerations the attack on 
.the legality of the proceeding fails. | 
The Court might add that there is some question 
as to the standing of the plaintiff to brins this A Ae 
but the Court, in view of the disposition already made, 
will not pass upon this question. 


Accordingly, the plaintiff's motion for summary 


Sudgment is denied. 
Counsel may submit an apvoropriate order. / 


| 
| 
| 
| 
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be and the same hereby is in all respects denied, and it 
4s further 

ORDERED that defendants' demand for judgment dis- 
missing the action be and the same hereby is granted, and 
4t is further 
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ORDERED, ADJUDGED and DECREED that the action be 


dismissed on the merits and that defendants recover of 


Plaintiff their costs of action. 
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


I. Did the District Court err in holding 

that no notice and hearing was necessary under Section 
| 

605(c) of the Merchant Marine Act, 1936 (46 USCA §1175) 
! 


in that the service sought to be subsidized was not in 


| 

addition to existing service? 
| 

| 


II. If the District Court's construction of 


1 


said Section 605(c) is correct, did the application of 
that provision under the circumstances here effectively 


deprive appellant of procedural due process of law? 


III. Did the District Court and appellee 
Maritime Subsidy Board err in holding that appellee | 


American Export Isbrandtsen Lines, Inc.‘s application of 


April 7, 1965, was an amendment to its noticed application 
of February 24, 1964, the noticing of the latter thus 
satisfying the notice requirements with respect to the 
former? 


IV. Did appellant have standing to bring this 


action in the District Court? 


| 


This case has not previously been before this Court. 


STATEMENT OF TRE CASE 


This is an appeal from a Final Order of the 
Honorable Alexander Holtzoff (JA 114 ) denying appellant's 
Motion for Summary Judgment and dismissing appellant's 
Complaint. 

Appellant's Motion for Summary Judgment came 
on for hearing before Judge Holtzoff on April 10, ll, 

1968; anc, after argument by counsel, the District Court 
held for appellees (JA 110). 

The Complaint (JA 22 ) sought an injunction 
against appellees John T. Connor, Secretary of Commerce, 
and the Maritime Administration/Maritime Subsidy Board ("MA/MSB") 
enjoining them from entering into and/or consummating an 
operating-differential subsidy contract under Title VI 
of the Merchant Marine Act of 1936 (46 USCA §1171 et seq.) 
{the “Act") 'with American Export Isbrandtsen Lines, Inc., 
{"AEIL"). AEIL intervened as a defendant in the case below 


(JA 30 ) and is an appellee in this proceeding. 


<= 


SUMMARY OF FACTS 


1. Section 605(c) provides in substance that 
no operating-differential subsidy contract shall be entered 


into on a route served by other American-flag lines unless 
the MA/MSB makes certain findings. | 

2. That Section further provides for a “proper 
hearing of all parties" where the application involves 
subsidy of additional service, and provides for a “public 


hearing" where the application involves subsidy of an 


existing service. 


3. AEIL filed a document which was either! an 


| 
' 


application for operating-differential subsidy of an 


amendment to an earlier application which encompassed 


substantial amendments to the earlier application; so 
substantial, in fact, that the MA/MSB in a press release 


characterized some of the amendatory aspects as "a | 
| 
| 


proposal to Pioneer" and "original and enterprising" which 
would "have approximately double the capacity of the 2s 
conventional ships now in service." | 


4. There were indeed other American-flag; lines 


operating on that route before, at the time of, and) since 


AEIL filed the document referred to just above. 


eon 


5. No notice was ever given, or hearing ever 
held, with respect to AEIL's said filing by the MA/MSB; 
rather, the MA/MSB administratively processed it, approved 
it, denied Appellant's request to reopen the matter after 
learning of approval of it, and entered into an operating- 
@ifterential subsidy contract based upon it. 

6. Since the entry into said contract between 
MA/MSB and AEIL, AEIL and Appellant have been operating 
in head-to-head competition on the relevant trade route 
with AEIL’s service subsidized by the Government of the 


United States, and with Appellant's service receiving no 


Such subsidy. 


Sie 


NARRATIVE OF FACTS 


| 

1/ | 
Appellant is a common carrier by water in| 
| 

both the domestic and foreign commerce of the United | 


States. Appellant is a non-subsidized operator; i.e., 
appellant receives no Federal subvention under ritles 

V and VI of the Act. Appellant operates, inter alia, 

a fully containerized service between the North Atlantic 
coast of the United States and Northern Europe on a 
weekly basis. Appellant has operated this container’ 
service since March of 1966. | 


Containerships differ substantially in physical 


construction from break-bulk vessels. Common carrier by 


water service provided by containerships is a relatively 
new and important development in domestic and foreign 
commerce. A container service differs from that oropided 
by a traditional break-bulk vessel service in that an 
integrated service is provided; the container being placed 


at the shipper's plant where the cargo is loaded into the 


trailer by the shipper, the trailer then transpor ted intact 
| 


to the ultimate destination, where it is unloaded by the 
| 


| 
| 
| 
| 
| 


l/ The Statement of Facts which follow are taken from 
Plaintiff's Statement of Material Facts (JA 36 |). 
The District Court specifically found this Statement 
of Material Facts to be controlling (JA 86 ) and 
indicated there was no dispute re any material fact 
(JA 110 ). | 


| 


' 
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consignee. Substantial cost advantages are realized 

in comparison with traditional break-bulk ships, in that 

it is the trailer itself which is loaded onto the con- 
tainership for the ocean passage. There are, however, 

some commodities that are not suitable for containeri- 
zation, anc, as such, must move on break=-bulk vessels. 
Containerization substantially reduces cargo delivery time 
and vessel turnaround time in comparison to break-bulk ship 
operations. | In sum, 2 container service generally has a 
competitive advantage over a break-bulk service. This 
court has taken note of the difference between a conven- 
tional break-bulk service and a container service, and some 


of the advantages of the latter over the former. City of 


Los Angeles v. Federa] Maritime Commission, 128 U.S. App. 
Doce » 385 F.2d 678 (1967). 


Appellee AEIL is a common carrier by water in the 
foreign commerce of the United States. AEIL is a subsidized 
operator; i.e., AEIL receives operating-differential subsidy | 
under Title VI of the Act. 

The Maritime Administration and the Maritime Subsidy 


Board (MA/MSB), are the governmental agencies charged generally 


iy iia 


with the administration of the provisions of the Act, and 
specifically with the requirements of Section 605(c) of the 
Act; 46 USCA §1175(c). 
On February 24, 1964, AEIL made application for an 
operating-differential subsidy contract on Essential Trade 
Route 5-7-8-9 (which includes United States North Atlantic 
ports and ports in Western Europe), with the MA/MSB. | 
That application was duly noticed in the Federal Register 
of April 1, 1964, as required by 46 CFR 201.72, for public 


hearing pursuant to Section 605(c) of the Act. That notice 


specifically described a subsidized freight service utilizing 


two war built break-bulk cargo vessels then operating on 


that route on a nonsubsidized basis as a result of an earlier 
ee 

authorization by the MA/MSB. There being no opposition, 

defendant MA/MSB made the requisite findings under Section 
| 


605(c) without hearing. Ultimately, the MA/MSB denied, by 


letter of August 12, 1965, AEIL's said application, and AEIL 


accepted that denial. 


\ 
| 
i 
' 
i 
| 
| 
| 
| 
' 
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2/ United States Lines Company, an important U.S.-flag carrier 


on that route had previously entered into an agreement with 

AEIL not to oppose AEIL's application if AEIL would withdraw 
its opposition to a pending application of U.S. Lines Company 
before the MA/MSB. 


=o 


Meanwhile, on April 7, 1965, while the application of 
February 24, 1964, was still pending before the MA/MSB, AEIL 
filed a second application on behalf of Container Marine Line, 
Inc., a subsidiary to be formed. This second application was 
for construction-differential subsidy in the conversion of two 
ore carriers to containerships and for operating-differential 
subsidy in the operation of the converted containerships on the 

forementioned trade route. A graphic representation of the 

aifferences between these two applications in the context of 


the provisions of Section 605(c) of the Act follows. 
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At' no time did the MA/MSB publish notice or hold a 
hearing pursuant to Section 605(c) in respect to this second 
application,' or in respect to any amendment Of the first 
application.' Instead, the MA/MSB concluded, ex parte, that 
the Section 605(c) findings relating to the first application 
for the subsidy of the operating break=-bulk vessels met the 
notice and hearing requirements in respect to the second 
application. 

By press release dated August 19, 1965, the then 
Maritime Administrator and Chairman of the Maritime Subsidy 
Board announced approval by those agencies of AEIL's application 
of April 7, 1965. On September 1, 1965, Appellant petitioned 
those agencies to reopen and reconsider their approval thereof. 
On September 10, 1965, those agencies served their opinion 
and order denying Appellant's petition and issued a supple- 
mental opinion on September 30, 1965. 

Thereafter, Appellant filed on September 20, 1965, 

a petition with appellee, Secretary of Commerce, requesting that 
he review the decisions of the MA/MSB. On October 4, 1965, said 
Secretary of Commerce entered an order denying Appellant's said 


petition for Secretarial review. 
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On June 30, 1966, AEIL and the MA/MSB entered into 


an operating-differential subsidy contract for the operation 


Since 
| 
| 


October 17, 1966, AEIL has been and is operating in direct 


of the said containerships on the said trade route. 


‘competition with Sea-Land on the said trade route, causing 
direct and continuing economic injury to Sea-Land. This 
results from the fact that AEIL‘s operations are contributed 


to by the payment of subsidy to AEIL by the MA/MSB. 


ARGUMENT 


I. The District Court generally erred in 

holding that no notice and hearing was 

necessary under Section 605(c) of the 

Act; and specifically erred in basing 

that holding on the premise that the 

service sought to be subsidized was not 

in addition to existing service. 

The key issue in this proceeding is the sta- 
tutory construction of Section 605(c), which, as counsel 
for the Government Appellees pointed out: 

“This point is res integra; 

it has never been decided yet. 
This is the first case in 
which it has come up for ligi- 
gation. | (Gua 70") 

In Opposing Appellant's motion for summary 
judgment, the Government Appellees for the first time in 
the thirty year history of Section 605(c) of the Act, 
argued that the “right” to a hearing under that Section 


is not a right at all; but a contigency which depends 


upon threshold findings by the MSB: 


=n = 


"MR. COLBY: The conclusion of 
the argument is that this pro- 
vision of the statute does not 
require the holding of a hearing 
if the Administration finds ex 
parte certain facts which they 
found in this case. 


"THE COURT: I see. Very well. 


"MR. COLBY: Those are des- 
cribed in Subsection (c): 


‘No contract shall be made 
under this title with respect to 
a vessel to be operated on a 
service, route, or line served by 
citizens of the United States 
which would be in addition to the 
existing service, or services 


"And those are the magic words. 


‘. . . unless the Commission 


shall determine after proper hearing 


of all parties that the service 
already provided by vessels of 
United States registry in such ser- 
vice, route, or line is inadequate, | 
and that in the accomplishment of the 
purposes and policy of this Act' -- 


"THE COURT: Yes, I have it before 


me. I have the Code before me. 
"MR. COLBY: All right. 
tive agency has done is to find that| 


the service in this case was not an 
additional service. 


| 
"Now, you see, what the administra- | 
| 


“In other words, American Export 
Isbrandtsen, the party to whom 
the subsidy was made, was already 
operating an existing service. 
The Administration found that they 
were operating such an existing 

| service and, therefore, found that 

| they didn't have to have 2 hearing 
and didn't have to notice a hearing.” 
(JA 67, 68)3/ 


The Court below, while it had some reserva- 


tions about making the right to a hearing hinge on the 


ex parte determination of the hearers themselves; 


"THE COURT: In other words, the 
Board determines the very fact 
whether a hearing is necessary. 


"MR. COLBY: That is right. 
"THE COURT: That seems rather 


extraordinary, doesn't it?” 
GA 69 ) 


upheld this construction of the statute. 


3/ 


This does not explain away the duty to hold a "public 
hearing” found in the second clause of Section 605(c) 
where they would involve "a vessel operated or to be 
operated.” However, Counsel for the Government Appellees 
implied ( JA 89 ) that a logical extention of his 
theory would be that the MA/MSB could make administrative 
findings that the effect of the contract would not be 

"to give undue advantage or be unduly prejudicial” to 
American-flag competitors, thus obviating the need to 
hold a hearing under those circumstances as well. 


aos 


Appellant respectfully suggests that the Court 


below erred in so holding for several reasons. 


First, the MA/MSB has consistently noticed | 


operating-differential subsidy applications--and held 
| 
hearings thereon when appropriately protested by an 


American-flag competitor--without distinction as to 


' 
| 
| 
| 
f 
i 


whether the applications involved the subsidizing of an 


| 
existing service or an additional service. | 
| 
i 


Recognition has been made that it is MA/MSB's 


statutory duty to do so, since a right of competitors is 
involved. | 

In Waterman S. S. Corp. - Subsidy, Route 24 EtC., 
5 FMB 771 (1960) that company had applied for operating- 
differential subsidy on serveral trade routes. After 
the application was noticed, and several American-flag 


companies operating on those routes duly intervened,’ 


hearings were held and evidence taken on, inter alia, the 


! 


factual question of whether Waterman's application involved 
existing or additional service on the given trade routes 
at issue. After hearing, a recommended decision was made 


by an examiner, exceptions and replies thereto were filed, and 


the MA/MSB's predecessor entered its report. There it was said: 


"This report is limited to 

the application for operating- 
@ifferential subsidy as it 
relates to section 605(c) of 

the Act. If the proposed 
service is not an ‘existing’ 

one within the meaning of that 
section, we must determine under 
the first part that the existing 
service by United States-flag 
vessels is inadequate, in order 
to enter into a subsidy contract. 
If, however, the proposed ser- 
vice is an ‘existing’ one, then 
the second part of the section 
is controlling, and a finding 

of inadequacy of United States- 
flag service is not a require- 
ment unless we find that the 
effect of awarding a subsidy 
contract would be to give undue 
advantage or be unduly prejudi- 
cial as between citizens of the 
United States.” (Pootnote Omitted) 
(Id. at 777) 


Thereafter, the MA/MSB discussed the evidence 
of record, and made findings based on that evidence as to 
whether, to what nature, and to what extent, Waterman 
had an existing service: 


“We find that applicant had an 
existing service, within the 
meaning of section 605(c), of 

20 sailings annually between 

ports in the east Gulf (including 
and east of New Orleans) and 

ports in Germany, Belgium, and 

the Netherlands, ..." (Id, at 779) 
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"While Waterman contends that 
the examiner erred in his con- 
clusion with respect to its 

existing service on Trade 
Route No. 21, insofar as ports 
in the Gulf west of New Orleans 
and ports in France are con- 
cerned, we believe that such 
conclusions are supported by 

the record. Waterman made four 
calls in 1956 and one in 1957 to 
but one port in the area; this | 
is not sufficient to justify a 
finding of existing service. 

Nor does it appear that the ser- 
vice to France is in reasonable 
general accord with the type of 
berth commercial service required 
of a subsidized operator." 

(Id. at 77S) 


Whether preference or prejudice were involved: 


". . - The record does not sup- 
port a claim of undue prejudice 
to Lykes or undue advantage to 
Waterman." (Id. at 782) 


As well as whether existing service was adequate: 


“We find and determine that 
service on Trade Route No. 21 

is inadequate and that in the 
accomplishment of the purposes 
and policy of the Act additional 
vessels should be operated 
thereon." (Id- at 782) 


H 
| 
1 
i 
i 
| 
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| 
| 
| 
| 
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| 
| 
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In sum, the applicant and intervenors in this 
case were given the opportunity at hearing to develop 


| 
evidence with respect to not only “adequacy” but also 


1 
| 
H 
| 
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whether the service was "existing" or “additional,” 

and whether undue prejudice or advantage would result. 
This case is by no means extraordinary; but typifies 

the approach of the MA/MSB to Section 605(c) hearings 
over the years. Rather than bloat this brief with further 
citations, however, we challenge the Appellees to cite to 
this Court any instances where the MA/MSB has articulated 
the position that it had the power to reserve to itself 
for administrative determination the issues of whether a 
service was “existing” or "additional,” and whether a 
subsidy grant would result in preference or prejudice. 

Second, this newly advanced interpretation of 
Section 605{c) does not square with basic rules of 
statutory interpretation. The whole basis of the inter- 
pretation is the placement of the clauses relating to 
hearing after, rather than before, some of the findings 
which Congress instructed the MA/MSB to make as a prerequi- 
site to entering into a subsidy contract. 

We know of no rule of either grammar or of 
statutory construction that requires a modifying clause to 
precede rather than follow the matters to which it relates. 
Under such a construction, the first clause of the Fifth Amendment 


to the Constitution of the United States to be fully 


— one) < 


operative would have to read: | 


Unless on a presentation or 
indictment of a Grand Jury, 
no person shall be held to 
answer for a capital, or | 
otherwise infamous crime, | 
except... | 


In construing a statutory provision which 


includes hearing provisions, it seems fair to say that 
| 


those provisions will not lightly be found to be a | 


matter of administrative discretion as opposed to a 


matter of right. 


"In reaching our decision to | 
affirm the Commission, we have 
not been unmindful of the car- | 
dinal importance of the right to 
be heard where one's interests 
are acutely affected by the 
actions of an administrative 
agency. It is fundamentally 
abhorrent to our system of jur- 
isprudence to deny a hearing to 
a litigant where justice and law | 
requires that a hearing be held. | 
This court is certainly in agree- 
ment with this principle and 
recognizes it as one of the 
essential elements of our form 
of government." 

National Broadcasting Co. v. 
F.C.C., 124 U.S.App.D.c. 116, 
362 R2d 946, 953 (1966). 


Third, the MA/MSB, in its denial of Appellant's 
petition to reopen, did not base either its refusal to do 
so or its rationale for not noticing AEIL's application in 
the first place on this ground. On the contrary, the 
MA/MSB said: 


"After further analysis of the 
situation, the Board concluded 
that there was no legal require- 
ment for re-publication of AEIL's 
new application of April 7, 1965, 
and further concluded that the 
type of ship to be employed is 
not an issue under Section 605(c), 
the issue being inadequacy of 
present U.S.-flag service and 
whether or not the addition of 
American flag vessels would lessen 
the inadequacy and be in further- 
ance of the purposes and policy 
of the Act.” (JA 16 ) 

(Emphasis added) 


That issue, of course, is the one where the 
application relates to subsidy applications for additional, 
not existing, service. Nowhere in the decision did the 
MA/MSB even intimate that its failure to give notice and 
to hear was based on AEIL having an existing service which 
obviated the right of a competitor to be efforded notice 
and hearing. It is a basic rule of the administrative law 


that: 
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". « « the propriety of such action 
[must be judged] solely by the | 
grounds invoked by the agency.” 

SEC v. Chenery Corp., 332 U.S. 194, 
L96, (67) S-Ct.1575,) OL Lord.) 1995. 


Fourth, the determination could in no event) have 

‘been based ipso facto on existing service, since the | 

application contemplated something substantially different, 
| 


as demonstrated in the graphic presentations at p.9 supra, 
ae 
from what AEIL was then operating on the route. 


These differences are precisely the kind of 
factual matters which have been the subject of extensive 
evidenciary hearings under Section 605(c) over the years. 


"While permanency of service is 
an important factor in deter- 
mining whether a service is in 
fact ‘existing,' there are many 
other factors. As we said in 


Pac. Transp. Lines, Inc.--Subsidy, 
Route 29, 4, F.M.B. 7,11: ~ i 


‘The term 'service' embraces 
much more than vessels; it includes 
the scope, regularity, and probable 
permanency of the operation, the 
route covered, the traffic handled, 
the support given by the shipping 
public, and other factors which 
concern the bona fide character of 
the operation.' 


i 
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4/ It is significant that MA/MSB did notice for hearing 
AEIL's original subsidy application of February 24, 1964, 
which contemplated subsidy of the two vessels then 
operating unsubsidized and, as such, almost certainly 
an existing service. If no notice was necessary; for 
subsidy of existing service, why was this done? 


“The evidence in the case is 
convincing that each one of these 
factors mentioned in the excerpt 
was fulfilled by Lykes with addi- 
tional sailings, at least so far 
as they served the Far East ports 
on Trade Route 22 (other than in 
NEI/Straits area). It follows, 
and we so find, that the unsubsi- 
aized operation of Lykes was, to 
some extent at least, an “existing 
service” within the meaning of 
SOCCLON/ OOSIC)i- ele len 


“In view of our finding that the 
additional service herein con- 
sidered was, to some extent, an 
“existing” service, and in view 

of the time which has elapsed 

since the close of the hearing 
before the examiner, and the ad- 
Gitional evidence on the issues 

of the case that is now available, 
we are returning the case to the 
examiner to permit the parties to 
offer additional and more recent 
evidence, and permit the examiner 

to make a further recommended 
decision, in the light thereof, as 
to the extent to which the operator 
has maintained an “existing service," 
both as to the number of additional 
sailings, and as to the geographical 
limits of the service covered. Upon 
the entire record the examiner also 
will be able to make a recommended 
decision on whether the effect of a 


— 


subsidy contract for additional 
subsidized sailings would be to 
give undue advantage or be unduly 
prejudicial, as between citizens 
of the United States, in the 
operation of vessels in competitive | 
services, routes, or lines, as 
well as upon any other issues 
arising under section 605 (c) as | 
the amplified record may make 
appropriate." 

Lykes Bros. S.S.Co., Inc. - 


Increased Sailings, Route 22, 
4 F.M.B. 153, 158, 159 (1953). 


For these reasons, it was error for the trial 
court to hold that no notice and hearing of AEIL's 
application was necessary due to the statutory provisions 


of Section 605(c). 


a 


II. The construction of Section 605(c) 
' by the Court below would be out of 

harmony with the requirements of 
procedural due process of law in 
that the section would provide a 
substantive right without a pro- 
cedural remedy to implement that 
right. 

We realize full well that Congress, in regulating 
the foreign commerce, has full authority to adjust, on an 
even handed basis, the competitive balance between subsi- 
@ized lines such as AEIL and unsubsidized lines such as 
Appellant. When Congress enacted Section 605(c), it did 
just that. However, in so providing for circumstances where 
that competitive balance might be effected, Congress 
specifically provided that additional service would be 
subsidized only if the service on the route was then 
inadequate, and that existing service would be subsidized 
only if the payment of subsidy would not be unduly advan- 
tageous or unduly prejudicial unless the service was 
inadequate. ‘Thus, Congress continued (created?) the right 
of the competitor of the subsidy applicant to be free of 
subsidized competition if the service on the route is 


adequate in both cases, and the payment of subsidy would be 


preferential’ or prejudicial in the latter case. 


tie 
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hen, the Court below's construction 


of the 


statute is correct, there exists a right on the part of 


Appellant or others similarly situated, but as to which 


there is no recourse. This state of affairs, we submit, 


constitutes the denial of due process of law. Under such 


circumstances, it is submitted that the right to be heard 


- ceed 
on these issues would be presumed to exist even if' 


Section 605(c) 


Here, 


were silent as to a hearing. 


". . .The Act should, therefore, 
in order that it may be brought 
into harmony with the Constitu- 
tion be construed to contemplate 
a hearing before decision by the 


Commission on the issue stated." 
i} 


L. B. Wilson, Inc. v. Federal 
Communications Comm'n, 83 U.S. 


App.D.C. 176, 170 F.2d 793, 802 


(1948). 


however, all that needs to be done! 


! 
i 


to 


harmonize the Section with procedural due process require- 


ments is to construe the hearing requirement so as! 


to 


include all of the factors to be determined thereunder: a 


construction which has been consistently followed by the 


agency itself over the years. 
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III. Whether an independent application 
or amendment to an earlier appli- 
cation, AEIL's filing of April 7, 
1965, required notice and hearing 
under the provisions of Section 605(c). 


As an alternative grounds for upholding the 
action of the Government appellees, the court below 


held that: 

we «= « « HBOWwever, it is not 
necessary to rely solely on this 
conclusion or on this reasoning 
because the Maritime Administra- 
tion pointed out, in its opinion, 
in some degree of detail, that 
originally the applicant for 
subsidy had filed an application 
for such relief and that the re- 
quired notice of hearing was given 
and an opportunity to all concerned 
to be heard was extended. Later 
the applicant, whose application 
related to two ships whose names 
were specified, filed a new appli- 
cation, which may be, in a sense, 
regarded as an amended application, 
substituting two other ships for 
the two named in the original 
application. 


“The Maritime Administration came 

to the conclusion that since notice 
of hearing was given as to the 
original application, no such pro- 
cedure was required in reference 

to the new application, the effect 
of which was merely to substitute 
two other ships for those originally 
named. 
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"In a sense, the Maritime 
Administration took the position 
that the new application was 
practically an amendment of the 
old and, therefore, no new hearing 
need be noticed. The Court is of 
the opinion that that was a rea- | 
sonable view and is in full accord | 
with it. In any event, it was within 
the discretion of the Maritime | 
Administration to so construe the 
application.” (JA 112, 113) 

| 
It appears to us that the document which AEIL 
| 
filed with the MA/MSB on April 7, 1965, constituted an 
| 
independent application for operating-differential| subsidy. 


Alternatively, under what we would consider a strained 


interpretation indeed, that document would be construed 
| 


as an amendment to the earlier application of February 24, 


1964. Under either view, notice of the later filing was 


required by law. Failure to give such notice, which fore- 


closed the correlative right to be heard, vitiated the 

subsequent administrative proceedings and the resulting 

operating-differential subsidy contract for the riesons 

next discussed. | 
AEIL's application of February 24, 1964, was 

for operating-differential subsidy for the anectene break- 


| 
bulk ships, SS REMSEN HEIGHTS and SIR JOHN FRANKLIN, on 


| 
Trade Route 5-7-8-9 on routes on which, and at frequencies 
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at which, these ships had been operating in break-bulk 
service since 1962, without subsidy. There is and was 
nothing about that application reasonably calculated to 
alert Appellant (or anyone) to the fact that, under color 
of notice of that application, AEIL would be awarded 
operating-differential subsidy on other and different 
ships, in another and different service. Not even the 
representations of the application as to future replace- 
ment of these vessels affords a clue to such a possibility; 
for the application, while setting out in detail AEIL's 
overall replacement program as to other ships, said merely 
that: 

"It is contemplated that suit- 

able replacement for the SSs 

REMSEN HEIGHTS and SIR JOBN 

| PRANKLIN, the subject of this 
application, will be agreed upon.” 
(SA 40) 
Thus, the application of February 24, 1964, was 

of little, if any, competitive concern to Appellant as a 
carrier of cargo in intermodal containers in containerships. 
On the other hand, the application of April 7, 1965 (whether 
as an amendment to the earlier application, as AEIL claims, 
or as a new and different application, as we contend) was 


of direct and immediate competitive concern to Appellant, 


for this application (amendment) was for operating- 


Oe) = 


differential subsidy in the operation of containerships 


e ° . ° . 4 
in the carriage of cargo in intermodal containers in 


direct competition with Sea-Land's like, but unsubsidized, 


service. 
Section 605(c) says that: 


". . - The Commission, in deter- 
mining for the purposes of this 
section whether services are 
competitive, shall take into 
consideration the type, size, and 
speed of the vessels employed, 
whether passenger or cargo, or 
combination passenger and cargo, 
vessels, the ports or ranges be- 
tween which they run, the char- 
acter of cargo carried, and such 
other facts as it may deem proper." 


Here, not only was there a substitution of ships 


of a materially different "type" (cellular pontatnersners? 
| 
as compared with conventional break-bulk ships); "size" 
(cargo capacity of 16,500 weight tons and 20,000 measure- 
ment tons, compared with approximately 9,000 to 11,000 
weight tons and 11,000 measurement tons); “speed” (16.5 
knots compared with 14 knots in the case of one seat 
15.5 knots in the case of the other); and designed to 
carry a different “character of cargo” (i.e., container- 
izable cargo in intermodal containers, compared with the 


| 


greater variety of cargoes, both containerizable and 
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non-containerizable, carried by break-bulk vessels), 
but also there was a substitution of a new and different 
geographic service. See graphic comparison, page 9, supra. 

The Maritime Administration is authorized (under 
Section 601 of the Act) to enter into contracts for finan- 
cial aid in the operation of ships which are to be used 
"in an essential service in the foreign commerce of the 
United States.” Neither at the time of the application 
of February 24, 1964, nor at the time of the application 
of April 7, 1965, was there a determination that a con- 
tainer service maintained with container vessels was 
essential to that foreign commerce. It was not until 
August 12, 1965, concurrently with the award of subsidy 
to AEIL, that such a determination was made under Section 
211 of the Act. Thus the application of April 7, 1965, 
related to a service, as well as ships, that were materi- 
ally different from the service and ships involved in 
the application of April 7, 1965, and clearly, whether as 
a new application, or an amendment to the pending applica- 
tion, raised issues which Section 605(c) requires be 
determined only after notice and hearing. 

We think that, as a legal matter, the application 
of April 7, 11965, was a new application for the following 


reasons. 
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"A communicated rejection of an offer causes 


it to become a nullity.” 1 Corbin on Contracts, §94 


(1963); Tradeways Incorporated v. Chrysler Corporation, 


2d Cir. 1965, 342 F.2d 350, 354. 


The MA/MSB specifically and articulately 


| 
| 
| 


stated in its letter of August 16, 1965, that the Board 


| 
I 
\ 


denied AEIL's application of February 24, 1964. That 


this is a correct statement of facts was not only admitted 
by the Appellees, but also their contemporaneous he 
pondence treated the documents filed on April 7, 1965, as 
a new and independent application. We are soepaan oe any 
way by which a rejected offer, being a legal nullity, can 
be amended. | 
Finally, the MA/MSB, in its decision (aa She 
denying Appellant's Petition to Reopen, stated: | 


"The facts are that on April 7, 
1965, American Export Isbrandtsen 
Lines, Inc. filed an application 
for operating and construction 
differential subsidy on the con- 
version of two ore carriers, MC 
Design C5=-S-AX1, to two contain- 
erships, MA Design C5-S-77a, for 
operation on Trade Route 5-7-8-9 
as replacements for two cargo 
vessels (SSs REMSEN HEIGHTS, an 
AP2 type, and SIR JOHN FRANKLIN, 
a C-l type) currently operating 
without subsidy on that Trade | 
Route (U.S. North Atlantic/United | 
Kingdom and Continent) ." | 


iy. 


5/ 


Viewed objectively, as it must be, the parties 
did not intend the April 7, 1965, filings to be amendatory 
to the application of February 24, 1964. 

But even if the filing of April 7, 1965, were 
construed as an amendment or change to the application of 
February 24, 1964, notice and hearing were still required. 
5USCA §554 requires that persons entitled to notice shall 
be timely informed of the nature thereof and the matters 
of fact asserted. 46 CPR Section 201.72 requires that 
Pederal Register publication be in sufficient detail to 
apprise interested persons of the nature of the issues to 
be heard. Both of these notice provisions have been con- 
strued as requiring republication where a substantive 
change is made subsequent to the original notice. 

With respect to the former, see American Trucking 
Ass'n v. Frisco Transp. Co., 358 U.S. 133, 3 L.Ed.2d 172, 


79 S.Ct. 170, where it was said, at 143: 


5/ Societe Cotonniere Du Tonkin v. United States, Ct.Cl. 
1959, 171 F.Supp. 951: Orient Mid-East Great Lakes Serv. 
v. International Export L., 4 Cir. 1963, 315 F.2d 519. 
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"This factor militates strongly 
in favor of the Commission‘s con- 
clusion that the reservations 
inadvertently were omitted, par- 
ticularly when it would have been 
improper for the Commission to 
change its decision without notice | 
to the protestants who had appeared 
before the hearing examiner in 
opposition at the original finance 
proceedings and had taken exception 
to at least one of the purchases. 
49 USC §5(2) (b); 5 USC §1004." 


The MA/MSB themselves have consistently held 
that no substantial deviation from that which is noticed 


may occur during subsequent administrative proceedings on 


the application. See Lykes Bros. Steamship Co., et al. - 
6/ 
Subsidy Routes 10, 13, 18, 7 SRR 643, 650 (1966) where it 


was stated: 


"(i) the Azores are not expressly 
part of any one essential trade 
route. At the present time and 
under circumstances hereprevail- 
ing it is not appropriate, as 
Counsel for Central Gulf attempts 
to do, to infer from any action | 
by the Administrator or the Board 
(including the manner in which its | 
internal statistics are compiled) | 
that the Azores be considered part | 
of any trade route; | 


6/ Pike and Fischer Shipping Requlation Reports. | 
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“(ii) the application of Central 
Gulf did not expressly mention the 
Azores and subsequent submissions 
by Central Gulf during the course 
of the public hearing are not suf- 
ficient to correct this defect in 
the application in the absence of 
express and formal amendment thereof 
in light of (i) above; 


“(iii) the notice the Board issued 
in this proceeding made no mention 
of the Azores which is necessary in 
light of (i) above in order properly 
to have a matter at issue in public 
proceedings; 


"(iv) the fact of actual notice to 
Parrell, as given by Counsel to 
Central Gulf, was not sufficient to 
remedy the lack of notice in the 
Board‘s notice of filing since the 
purpose of notice is to inform the 
public generally; 


"(v) to make the required findings 
under Section 605(c), it is neces- 
sary to have ‘proper’ notice, 
thereby affording an opportunity 

for hearing to all interested 
parties and it is also necessary to 
have facts developed at the hearing 
on the issues properly under Section 
605(c), which Central Gulf did not 
supply at the instant hearing.” 


See also, States Marine Corp. - Subsidy, 
Tricontinent, Etc., Services, 5 FMB 739 (1959) where the 


MSB’s predecessor stated, at page 743: 


I 


! 
| 
! 
| 
| 
1 
1 
| 
| 
| 


me 


| 
"The petitions include prayers for | 
clarification of our disposition of | 
requests on the application for call 
at privilege ports. At the outset we 
find that the application does not 
include a request for the privilege of 
moving cargoes from Atlantic or Gulf 
ports to Canal Zone and Mexican ports. 
Nor did the notice of hearing in the 
Federal Register reflect that such 
service would be in issue. Since 
neither the application nor the notice 
included the request for the privilege 
of moving cargo from Atlantic and Gulf 
ports to Canal Zone and Mexican ports 
on westbound tricontinent sailings, | 
the issue was not before us and we can- 
not, in this proceeding, make the 
requisite findings under section 605(c), 
which are antecedent to the entering of 
a contract providing for such service." 


1) 


| That the nature of the application of April Te 
1965, differed substantially from the one of February 24, 


1964, has already been demonstrated. Thus, whether the 


filing of April 7, 1965, was a new application or an amend- 


! 
1 


ment, notice and hearing were required. Since neither was 
| 


given, the contract must be set aside. Ina similar situa- 


tion involving notice requirements under what now! is 


5 USCA §554, it was said: 


", . . It is, however, not our funttion 
to prescribe the rule which the | 
Commission should pass and we confine 
ourselves to the holding that the duty 
to see that proper service is made! was 
not adequately performed in the instant 


| 
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"(ii) the application of Central 
Gulf did not expressly mention the 
Azores and subsequent submissions 
by Central Gulf during the course 
of the public hearing are not suf- 
ficient to correct this defect in 
the application in the absence of 
express and formal amendment thereof 
in light of (i) above; 


"(iii) the notice the Board issued 
in this proceeding made no mention 
of the Azores which is necessary in 
light of (i) above in order properly 
to have a matter at issue in public 
proceedings; 


"(iv) the fact of actual notice to 
Parrell, as given by Counsel to 
Central Gulf, was not sufficient to 
remedy the lack of notice in the 
Board's notice of filing since the 
purpose of notice is to inform the 
public generally; 


"(v) to make the required findings 
under Section 605(c), it is neces- 
sary to have ‘proper’ notice, 
thereby affording an opportunity 

for hearing to all interested 
parties and it is also necessary to 
have facts developed at the hearing 
on the issues properly under Section 
605(c), which Central Gulf did not 
supply at the instant hearing.” 


See also, States Marine Corp. - Subsidy, 
Tricontinent, Etc., Services, 5 FMB 739 (1959) where the 


MSB's predecessor stated, at page 743: 


aS 


ae . | 
"The petitions include prayers for | 


clarification of our disposition of | 
requests on the application for calls 
at privilege ports. At the outset we 
find that the application does not | 
include a request for the privilege of 
moving cargoes from Atlantic or Gulf 
ports to Canal Zone and Mexican ports. 
Nor did the notice of hearing in the 
Federal Register reflect that such 
service would be in issue. Since | 
neither the application nor the notice 
included the request for the privilege 
of moving cargo from Atlantic and Gulf 
ports to Canal Zone and Mexican ports 
on westbound tricontinent sailings, | 

the issue was not before us and we can- 
not, in this proceeding, make the | 
requisite findings under section 605(c), 
which are antecedent to the entering of 
a contract providing for such servire.* 


| 
| 


That the nature of the application of April Tie 
1965, differed substantially from the one of February 24, 
1964, has already been demonstrated. Thus, whether the 


filing of April 7, 1965, was a new application or ‘an amend= 


ment, notice and hearing were required. Since neither was 


given, the contract must be set aside. In a similar situa- 
| 


| 
tion involving notice requirements under what now is 


5 USCA §554, it was said: | 
| 

wallet wi LOLS ROWEVED, not Our function 
to prescribe the rule which the | 
Commission should pass and we confine 
ourselves to the holding that the duty 
to see that proper service is made) was 
not adequately performed in the instant 
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| case with the result that parties 

that might be affected by the issu- 

| ance of the proposed certificate 

| had no notice of the application and 

that therefore the issuance of the 

| certificate must be restrained." 
Pinkett v. United States, D. Md. 

1952, 105 F.Supp. 67, 72. 
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IV. Appellant had standing to bring 
this action in the District Court 
in that it was a person aggrieved 
within the meaning of a relevant 
statute. 


While the Government appellees raised ths 


e issue 


of standing in their Answer (JA 29 ), they have not 


affirmatively pressed the matter. That is, no mot 
dismiss or cross-motion for summary judgment was e 
them during the pendency of the action in the Dist 
The Court below specifically declined to pass on 


“The Court might add that 
there is some question as 

to the standing of the 
plaintiff to bring this 
action but the Court, in 
view of the disposition 
already made, will not pass 
upon this question." (JA 113) 


jion to 
ver filed by 
Pot ACoOurs 


| the question. 


However, the need for a final disposition of 


| 
this matter requires consideration of this question now. 


| 
| 
5 USCA §702 defines a person entitled to 


review as one, inter alia, (1) adversely affected 


lor 


aggrieved by agency action (2) within the meaning of any 


relevant statute. 


The Court below has specifically held that 
an unsubsidized carrier in competition with another carrier 
granted operating-differential subsidy under Section 605(c) 
of the Merchant Marine Act, 1936, is adversely affected 
or aggrieved by that grant. American President Lines v. 
Federal Maritime Board, D.D.C. 1953, 112 F.Supp. 346. 
However, under the rule in Kansas City Power 
and Light Company v. McKay, 93 U.S.App.D.C. 273, 225 F. 
2a 924 (1955), Appellant realizes that it must go further 
and show that the adverse affect of the agency action must 
arise out of a judicially enforceable right conferred by 
a relevant statute. 


"While in the light of the decisions 
of the Supreme Court we would cer- 
tainly be prepared to hold in an 
appropriate case that one who com- 
plains of administrative action 
may find a remedy under the Act 
beyond the strict scope of judicial 
review recognized prior to its 
adoption, no judicially en- 
forceable right of plaintiffs 

has been disregarded by the 
administrative action brought 
before us for review." (Id, at 933) 


Illustratively, Appellant would have grave doubts 
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over the validity of its standing if we were here con- 


testing the merits of the agency action in awarding . 

subsidy contract after proper notice and hearing. 
But we are not. Appellant asserts that its 

aggrievement is a direct result of failure by the MA /MSB 

to afford Appellant specifically, and the public generally, 


the hearing required by the plain meaning of the relevant 


statute; Section 605(c). In other words, the agency action 


that was the nexus to the aggrievement within the meaning 


of the relevant statute was the unlawful failure to notice 
and to hear prior to award--not the making of the award 
which, when lawful procedures are followed, is discretionary. 


The soundness of this proposition is borne out 


by this court's decision in Whitney Nat'l Bank v. Bank of 


New Orleans & Trust Co., 116 U.S.App.D.C. 205, 323 F.2d 290 


(1963), where it stated, at 300: 


". . - District Judge Youngdahl 
brushed aside the Comptroller's 
discretion argument by saying, 
at page 778: 


‘Defendant argues that the 
approval or disapproval of 
branches of national banks is 
a matter clearly committed to 
the discretion of the 
Comptroller. But there is no 
discretion in the Comptroller 
to approve the establishment 
of a branch office at a loca- 
tion prohibited by law. 

* * * In the instant case, 
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there is no desire to con- 

trol the defendant's dis- 

cretion * * *®, But, as 

mentioned above, there is 

no discretion to unlawfully 

issue a certificate. * * *' 

(Emphasis added.) ”" 

For these reasons, Appellant asserts that it is 

a person adversely affected or aggrieved by the failure 
of the MA/MSB to notice and hold hearings on AEIL's 
operating-differential subsidy application of April 7, 
1965. As such, Appellant had standing to seek review of 


that action by the Court below. 


One more factor regarding standing should be 


noted. Appellant, as such, was not operating on the | 
7/ 
trade route at issue on April 7, 1965, the day AEIL 


filed its second subsidy application. However, Appellant 
was engaged in pre-inaugural activities for the establish- 
ment of a containership service on the relevant trade 
route as early as September 1, 1964. Appellant commenced 
its service on this route in March, 1966, some enrecimonths 


prior to the entry into the operating-differential subsidy 


contract between AEIL and MA/MSB on June 30, 1966, and 


some six months prior to the commencement of AEIL's | 
| 


operations pursuant to that contract on October 17, 1966. 
| 


We submit that, for the following reasons, the 


| 
fact that Appellant had not physically begun its European 


| 
| 


service when AEIL filed its application of April 7, | 


! 
i 
i 
I 


1965, has no bearing on Appellant's standing. 


First of all, Section 605(c) by its own terms 
makes the date of entry into the contract the critical 


one in terms of the right of hearing. 


7/ However, its then affiliate, Waterman Steamship Company, 


was then operating an unsubsidized service on that route. 


See JA 13 , where the MA/MSB takes cognizance of the 
Sea-Land/Waterman relationship. | 


mT 


"No contract shall be made... 
unless the Commission shall 
determine after proper hearing 
of all parties ..." 

The making critical the contract date in Section 
605(c) is in contrast to Section 601 of the seed There, 
the MA/MSB is required to make certain other determinations 
with respect to the utility of the service contemplated 
by the application and the ability of the applicant to 
Carry the service out. Section 601, which does not require 
motice and hearing, makes critical the time of the appli- 
cation; not, ‘as in Section 605(c), the time of the contract. 

=". . . No such application shall 
be approved by the Commission un- 
less it determines that...” 

Thus, Congress has set up a procedure whereby 
certain administrative findings are to be made without 
hearing before the application shall be approved. However, 
before the contract is made, the Commission is to provide 
a hearing to all parties for the purpose of making other, 
further findings. 


As noted above, Appellant was an established 


operator on the route before the contract was made. 


8/ 49 Stat. 2001; 46 USC §1171. 


ASE | 


1 
| 
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| 
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Secondly, the MA/MSB articulately cast aside 


| 
1 


all procedural questions and treated Appellant as a 


proper party in denying its petition to reopen for 


reconsideration in its Opinion of September 10, 1965, 
(JA 7, 20) the basic final order here at issue. This 
| 
was done in the face of a specific allegation by AEIL, 
in its reply to Sea-Land's petition, that Sea-Land had 


no standing because it had never operated on the trade 


route at issue (JA 7). 


This was consistent with the MA/MSB's past 


practice. 


| 
In Grace Line, Inc., et al.--Puerto Rico Service, 


1 MA 290 (1963), the MA/MSB stated, at 303: | 


"Seatrain intervened in opposition 
to the applications although it was 
not then operating in the Puerto 
Rican trade." 


The MA/MSB then went on to describe pre—-inaugural 
activities which Seatrain Lines, Inc., had poneenced guite 
similar to Appellant's pre-inaugural activities here and 
accepted, without comment, the propriety of Seatrain's 


intervention. 
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The measure of the affect of administrative 
action is, we submit, to be taken by reference to the 
competitive situation which will result when the agency 
action becomes final; not, we submit, when an application 
is filed. To hold otherwise would not only be contrary 
to the wording of Section 605(c), but also would do 
violence to the whole line of cases decided under the 
eed aoctrine. 

In| this regard, see Wirtz v. Baldor Electric 
Company, 119 U.S.App.D.C. 122, 337 F.2d 518 (1964), 
where it was said, at 533: 

“. . - The fact that some of them 
may not previously have entered 
into Government contracts should 
not affect their standing.” 

Thirdly, Appellant had standing to intervene by 
virtue of the fact that its then affiliate, Waterman 
Steamship Company, was operating an existing service 


on the relevant trade route at the time AEIL's subsidy 


application of April 7, 1965, was filed. 


9/ Ashbacker Radio Corp. v. Federal Com Comm'n. 326 
U.S. 327, 66 S.Ct. 148,90 L.Ed. 108. 
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Finally, only the provisions of Section 605 (c) 
| 
relating to the subsidizing of existing service relate 
the hearing provisions to U.S.-flag carriers serving the 
route. The provisions relating to subvention of adhitional 
service speak in terms of a "proper hearing of all parties.” 
Certainly, then, interested persons other than US criss 


| 
carriers operating on the route (e.g., shipper associations, 
| 


port interests, carriers indirectly affected) would at the 

very least be entitled to show why they should be heard with 
| 
respect to an application which might entail additional 


service. Since, however, the application was never noticed, 


no one, including Appellant, ever had an opportunity to 


show that they came within the phrase “all parties." 
Accordingly, Appellant prima facie came within Ne scope of 
"all parties" accorded the right to “proper hearin As 
such, it follows that Appellant has standing to seek review 
in the Court below of the denial of that right. 
For all these reasons, Appellant had standing 
to seek review in the Court below of the agency action at 


issue. | 
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CONCLUSION 


For these reasons, Appellant prays that this 
Court remand this action to the Court below with instruc- 
tions to grant Appellant's Motion for Summary Judgment, 
to set aside the orders of the MA/MSB and the Secretary 
of Commerce, to restrain further inplementation of the 
subsidy contract unlawfully entered into, and to order 
the MA/MSB to hold a hearing on the AEIL application. 


This is, indeed, the only meaningful relief possible. 
". . - The only effective way to 

correct the error is to set 

aside the grant to WAVZ and 

to remand the proceeding to 

the Commission with direc- 

tions that it conduct a new 

and full hearing in which 

Elm City, as well as the ap- 

‘plicants and all other parties 

in interest, shall be per- 

mitted to participate, in 

accordance with the command ' 

of §309(b).” Elm City Broad- 

casting Corporation v. United 

States, 98 U.S.App.D.C. 314, 

235 P.2d 811, 817 (1956). 


Respectfully submitted, 


John Mason 


Ome SW Sho 


Edward M. Shea 


August 28, 1968 Attorneys for Appellant 
Sea-Land Service, Inc. 


ATi 


CERTIFICATE OF SERVICE | 


I hereby certify that I have this day caused 
copies of the foregoing Brief of Appellant, along with 
copies of the Appendix filed concurrently herewith, ito 


be served on the United States Attorney for the District 


of Columbia; Levenworth Colby, Esquire, Department of 

Justice (attorney for the Government Appellees); and | 

Richard Kurrus, Esquire (attorney for Appellee american 

Export Isbrandtsen Line, Inc.) by having them delivered 

to their respective offices. 
(frm WW Khra 
: i 


Edward M. Shea 


August 28, 1968 
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ADDENDUM 


Section 605(c) of the Merchant Marine Act of 
1936 (46 USCA §1175; 49 Stat. 2003} reads as follows: 


"(c) No contract shall be made 
under this title with 
respect to a vessel to be 
operated on a service, 
route, or line served by 
citizens of the United 
States which would be in 
addition to the existing 
service, or services, unless 
the Commission shall deter- 
Mine after proper hearing of 
all parties that the service 
already provided by vessels 
of United States registry in 
such service, route, or line 
is inadequateg and that in 
the accomplishment of the pur- 
poses and policy of this Act 
additional vessels should be 
operated thereon; and no con- 
tract shall be made with 
respect to a vessel operated 
or to be operated in a service, 
route, or line served by two 
or more citizens of the United 
States with vessels of United 
States registry, if the Com- 
mission shall determine the 
effect of such a contract 
would be to give undue advan- 
tage or be unduly prejudicial, 
as between citizens of the 
United States, in the operation 
of vessels in competitive 
services, routes, or lines, 
unless following public hearing, 


AON 


due notice of which shall 
be given to each line 
serving the route, the Com- 
mission shall find that it 
is necessary to enter into 
such contract in order to | 
provide adequate service by | 
vessels of United States 
registry. The Commission, in 
determining for the purposes 
of this section whether services 
are competitive, shall take into 
consideration the type, size, 
and speed of the vessels employed, 
whether passenger or cargo, or 
combination passenger and cargo, 
vessels, the ports or ranges 
between which they run, the 
character of cargo carried, and 
such other facts as it may deem 
proper." 
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Brief for Appellee American Export Isbrandtsen Lines, Inc. 


Hnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA 


No. 22140 


SEA-LAND SERVICE, INC. 
Appellant, 


Vv. 


JOHN T. CONNOR, et al. 
Appellees. 


Appeal from Final Order of the 
United States District Court 
for the District of Columbia 


. STATEMENT OF THE ISSUES 
PRESENTED FOR REVIEW | 

Appellee American Export Isbrandtsen Lines, Inc. (AEIL) does 

not basically disagree with the Appellant’s Statement of Issues. 

However, this Appellee believes the primary issue is whether the 

District Court properly upheld the Maritime Administration in 

its determination that a hearing had been noticed and granted/on 
Appellee AEIL’s application of February 24, 1964 and that its 


proposal of April 7, 1965 to replace vessels was merely an amend- 


ment requiring no further notice or hearing. 


COUNTER-STATEMENT OF THE CASE 


This is an appeal from a Final Order of the District Court (J.A. 114) 
denying the motion of appellant Sea-Land Service. Inc. for Summary Judgment 


and dismissing appellant's complaint. 


The case came before the District Court on the complaint of Appellant 
Sea-Land Service. Inc. (“Sea-Land”), alleging that it had been aggrieved by 
having been deprived’ of a hearing by the Maritime Administration involving 
an application for operating — differential subsidy by Appellee. American Export 
isbrandtsen Lines. Inc. (“AEIL™). The Maritime Administration determined that 
a hearing had been granted on AEIL’s application and that the replacement of 
vessels involved in the application was merely an amendment to the application 


requiring no further or additional hearing. 


The District Court upheld the Maritime Administration and found that 
the hearing and administrative procedures followed were legal and proper, 
and that the discretionary authority exercised was reasonable. 


COUNTER-STATEMENT OF FACTS 


Although there appears to be no essential difference between Sea-Land 
and AEIL in this case with respect to any material issue of fact, there is a 
substantial difference which arises because of what we believe to be Sea-Land’s 
distorted interpretation of certain facts. The only point which Sea-Land sought 
to raise in its Complaint (Injunction) filed on October 20, 1965 was that it 
had been denied a proper hearing under section 605(c) of the Merchant Mar- 
ine Act with respect to an application of AEIL for operating-differential sub- 
sidy on Essentia] United States Foreign Trade Route 5-7-8-9 (U.S. North 
Atlantic/Northern Europe and United Kingdom). In its brief, before this 
Court, Sea-Land again contends that it was denied a “proper hearing” before 


the administrative agency. Sea-Land makes no claim that such an additional 


+t 


hearing would be availing or that Sea-Land would ultimately succeed on the 


merits. Its claim is based rather on the assertion that a further hearing was 


technically required. 


At the time that AEIL’s application was filed on February 24, 1964, 
Sea-Land and Waterman Steamship Corporation (Waterman) were both wholly- 
owned subsidiaries of McLean Industries, Inc. (McLean) (J.A. 13). Waterman, 
which has since been sold by McLean, was operating on Essential Trade Route 
5-7-8-9, but its then associate or affiliate Sea-Land was not operating on the 
route (Appellant’s Brief, p. 41). | 


i 
I 


The relevant facts concerning AEIL’s application for operating subsidy 
on Trade Route 5-7-8-9 are as follows: 


(1) AEIL’s application for operating-differential subsidy on Essential 
Trade Route 5-7-8-9 was filed with the Maritime Subsidy Board on February 
24, 1964; 


(2) Notice of the application was published in the Federal Register of 
April 1, 1964; 


(3) McLean, through its then subsidiary Waterman, requested that a 
hearing be held on the application under section 605(c): 


(4) At a prehearing conference on the section 605(c) issues. held on 
May 21, 1964, the Board’s Chief Examiner Pfeiffer read into the record a 
telegram from Waterman, dated May 18, 1964, stating that its intervention 


had been withdrawn: | 
| 


(5) Since no other person had intervened in the proceeding, Chief 
Examiner Pfeiffer referred the matter back to the Board for further admin- 
istrative processing, under other sections of the Act (none of which required 
a public hearing): | 


| 
| 
| 
i 
i 
| 
| 
| 
! 


| 
| 
i 
| 
| 
| 
| 


{6} No section of the Merchant Marine Act. except section 605(c), 
required a public hearing on this application. nor has any public hearing ever 
been held in the discretion of the agency with respect to any application for 
operating or constniction-differential subsidy on any other statutory section 
(other than under sections 602. 804 and 805(a). which sections are not 


herein involved). 


(7) AEIL pursued the administrative processing of its application dili- 
gently before the Board and was advised that the Board considered it in the 
best interests of the Government to assure prompt replacement of the two 
war-built vessels with which AEIL had proposed to institute subsidized 
service. viz.. the SSs SIR JOHN FRANKLIN and REMSEN HEIGHTS: 


(8) In accordance with its application for operating-differential subsidy, 
filed on February 24, 1964, AEIL developed a further program for advancing 
the replacement of the SSs SIR JOHN FRANKLIN and REMSEN HEIGHTS 
by the institution of a containership service, which program was submitted as 
an amendment to its application on April 7, 1965 and which also included 
an application for construction-differential subsidy for the conversion of 


the container-ships; 


(9) No new or other application for operating-differential subsidy was 
ever filed by AEIL, and all actions by AEIL and the Board were taken under 
the application filed on February 24, 1964; and 


(10) AEIL’s application for operating-differential subsidy envisaged and 


referred to the replacement of the war-built vessels. 


There are two basic errors upon which Sea-Land proceeds to develop its 
entire argument. First, Sea-Land states that AEIL’s application of February 
24, 1964 was for 


“two war-built cargo vessels then operating on that 
route [Trade Route 5-7-8-9] on a nonsubsidized 

basis as a result of an earlier authorization by the 
MA/MSB.” (Appellant’s Brief, p. 7). 


i 
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An application limited to two war-built vessels was never filed by AEFIL. If 
indeed such an application had been filed, it would have been contrary to 
the statute and to the purpose of the Operating-Differential Subsidy Program 
set forth in Title VI of the Merchant Marine Act, 46 U.S.C. 1171. er seq. 
An operating-differential subsidy agreement between a liner operator and the 
Board envisages a long-term operation under which the operator undertakes 
various contractual obligations including those to operate a regular and 
reliable service on the route involved, and. most importantly, the obligation 
to replace its vessels with new modern tonnage of a type found suitable by 
the Board. When AEIL’s application was filed, the two vessels involved, viz., 
the SSs REMSEN HEIGHTS and SIR JOHN FRANKLIN, were then almost 
twenty years of age, and their characteristics as war-built vessels! made them 
clearly inferior to most vessels that were operating on the route. If the 
Board had allowed them to be subsidized at all. it certainly would only have 
been for a short-term period until they could have been replaced with larger 


more productive vessels. 


Section 605(b) of the Act, 46 U.S.C. 1175, indeed provides that “‘no oper- 
ating-differential subsidy shall be paid for the operation of a vessel” [ delivered 
prior to January 1, 1946, as these vessels were] that is more than twenty 
years of age except if a special waiver is granted by the Board. Prompt re- 
placement of the SSs REMSEN HEIGHTS and SIR JOHN FRANKLIN would 
obviously have been necessary under any circumstances. and the only question 
was whether the Board would allow these vessels to operate on an interim 


basis before they were replaced and. if so, for how long. 


!War-built vessels were those that were mostly mass-produced for the war effort and were 
constructed or contracted for by or for the account of the United States eRR SE January 1, 
1941 and September 2, 1945, See 50 U.S.C. App. 1736. 


Sea-Land’s second error involves its contention that AEIL’s application of 
February 24. 1964 was denied by the Board and that AEIL’s amendment to 
that application. filed on April 7. 1965. constituted a new application (Appel- 
lant’s Brief. pp. 7-9).' This is actually the slender and technical reed upon which 
Sea-Land’s entire argument rests. Certainly. the Board and not Sea-Land is the 
best judge of whether it did. in fact. deny an application. The circumstances of 
the Board’s action. in this respect. are recited in the Opinion of the Maritime 
Subsidy Board/Maritime Administrator in MSB/MA Docket No. A-19, decided 
September 9. 1965 (J.A. 5. beginning at J.A. 11 and ending at the middle of 
J.A. 13). 


The fact is clear that the Board never denied AEIL’s application for 
operating-differential subsidy on Trade Route 5-7-8-9, but it did refuse to grant 
operating-differential subsidy on the SIR JOHN FRANKLIN and REMSEN 
HEIGHTS on an interim basis, before the converted containerships started 
service. Apparently Sea-Land concedes that if the Board had granted operating- 
differential subsidy on the SIR JOHN FRANKLIN and REMSEN HEIGHTS for 
any period of time. even a Scintilla juris, AEIL would have been able to replace 
its then existing subsidized war-built vessels with containerships without a pro- 
test from Sea-Land.' Whether the existing war-built vessels were replaced before 
or after an operating-differential subsidy agreement was consummated is cer- 


tainly a distinction without a difference. 


SUMMARY OF ARGUMENT 


in substance, SeaLand is contending that whenever a subsidized operator 
replaces its existing | vessels with newer, larger and more efficient vessels, a new 
hearing under section 605(c) of the Merchant Marine Act, 1936, as amended, 
46 U.S.C. 1175, must be held. The statute has now been in existence for more 
than thirty years, and such a construction of its intent has never heretofore 


been followed or even urged. If, indeed, that were the requirement of the 


statute, subsidized lines would be involved continuously in expensive and 
interminable administrative litigation which would subvert the purpose of the 
Merchant Marine Act and render the subsidized liner companies more 'exper- 


ienced litigants than steamship operators. 


ARGUMENT | 


i 
1 


I. THE STATUTORY SCHEME | 


Sea-Land conveniently elides over the theory of the operating-differential 
subsidy program, which is the cornerstone of the United States Maritime Policy 
embodied in Title VI of the Merchant Marine Act. Applications for operating- 
differential subsidy may be filed, under section 601 of the Act, 46 U.S.C. 1171, 
by any citizen of the United States for the operation of liner vessels on any 
service declared to be essential to the foreign commerce of the United States. 
The Maritime Administrator? under section 211 of the Act, 46 U.S.C. 1121, 


establishes various trade service routes and lines that are considered essential. 


Public hearings are necessary on such applications to hear protestants only 
under section 605(c), 46 U.S.C. 1175(c), or in some cases under section 602, 46 
U.S.C. 1172, or section 805(a), 46 U.S.C. 1223(a). The latter two sections were 


not involved in the instant application. A hearing is required under section 605(c) 


only if there is a timely intervention from a person with standing. See|American 
Pres, Lines, Ltd. — Atlantic Straits Service, 1 MA 143, 2 SRR 633 (1963) where 
the Board re-examined the intent and purpose of section 605(c) hearings and re- 
affirmed the prior administrative decisions thereunder. A detailed analysis of the 


legislative history of section 605(c) is appended to that opinion. 


A hearing under section 605(c) is not analogous to a hearing for a certi- 
ficate for public convenience and necessity such as under The Interstate Com- 
merce Act or The Civil Aeronautics Act. 


| 
' 
| 
| 
i 
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| 
2Eunctions under section 211 of the Act have been delegated to the Maritime 
Administrator by the Secretary of Commerce. 


| 
! 
| 
| 
! 
| 
| 
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The following issues are involved under section 605(c): 


(1) Whether the application is one with respect to a vessel to be 
Operated On a service. route or line served by citizens of the United States 
which would be in addition to the existing service. or services. and if so. 
whether the service already provided by vessels of U. S. registry in such service, 


route or line is inadequate. and 


(2) Whether in the accomplishment of the purpose and policy of the 
Act. additional vessels should be operated thereon. 


Where the application covers existing service rather than additional service, 


the issue becomes: 


(3) Whether the effect of a subsidy contract would be to give undue 
advantage or be unduly prejudicial as between citizens of the United States; and 
if so, whether it would be necessary to grant the contract to provide adequate 
service by vessels of U. S. registry. 


II. REASON FOR OPERATING 
DIFFERENTIAL SUBSIDY 
Operating-differential subsidy is granted to qualified America-flag liner 

Operators who contractually agree to provide, inter alia, minimum liner sailings 
on specified essential services, routes or lines. The subsidy is designed to 
equalize the costs between the high-cost American-flag liner operator and the 
average costs of his foreign-flag competitors. It is the purpose of the Act to 
assure that adequate long-range American-flag service will be provided on each 


of the services, routes or lines declared to be essential to our foreign commerce. 


The basic purpose to be achieved by this program is stated in Title I — 
Declaration of Policy of the Merchant Marine Act (section 101, 46 U.S.C. 1101) 


as follows: 


“It is necessary for the national defense and development of 
its foreign and domestic commerce that the United States shail 
have a merchant marine (a) sufficient to carry its domestic 
water-borne commerce and a substantial portion of the water- | 
IK borne export and import foreign commerce of the United States | 
and to provide shipping service on all routes essential for main- 
taining the flow of such domestic and foreign water-borne com- | 
merce at all times, (b) capable of serving as a naval and military | 
auxiliary in time of war or national emergency, (c) owned and | 
4 operated under the United States flag by citizens of the United | 
4 States insofar as may be practicable, and (d) composed of the | 

best-equipped, safest, and most suitable types of vessels, con- 
structed in the United States and manned with a trained and 
! efficient citizen personnel. It is hereby declared to be the policy 
“ of the United States to foster the development and encourage | 
. the maintenance of such a merchant marine.” | 


III. SUBSIDIZED OPERATORS MUST ASSUME | 
SPECIFIC CONTRACTUAL OBLIGATIONS 


Each liner operator receiving operating-differential subsidy must enter into 
a formal Operating-Differential Subsidy Agreement with the Board. Among 


the obligations that the subsidized operator assumes are the following: 


1. The obligation to make a stated minimum number of 
~ sailings on each of the services which it operates: 


tv 


. The obligation to purchase equipment, supplies and | 
stores and to perform repairs in the United States: 


3. The obligation to observe the net worth and working 
capital requirements of the Board: 


4. The restriction against having an interest in any foreign- 
flag steamship operations or in any operations involved 
in the domestic commerce of the United States (see sec- 

tions 804 and 805(a) of the Act. 46 U.S.C, 1222, 1223); | 
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The obligation to deposit in capital reserve funds for vessel 
replacement an amount equal to the annual depreciation 
On its vessels together with additional deposits for eventual 
vessel replacement in special reserve funds: 

6. The obligation to enter into closing agreements with the 
Department of Treasury relating to the Capital and Special 
Reserve Funds: 


7. The obligation to commit itself to a specific ship replace- 
ment program: and 


8. The obligation to subject itself generally to the surveillance 
of the Maritime Subsidy Board and Maritime Administration 
and to observe the various regulations published by those 
agencies. 


A subsidized operator in return for the operating-differential subsidy which 
it receives must relinquish a good deal of its operating flexibility. For this 
reason. several operators have found it more expedient not to accept these 
contractual obligations and to operate instead as unsubsidized operators in 
foreign and/or domestic commerce. Such operators generally have relied 
heavily on the carriage of cargo preference cargoes,? and they have been unable 


to generate programs for the construction of new vessels. 


Sea-Land has many advantages of flexibility as an unsubsidized operator, 
which a subsidized operator does not have. The company has voluntarily chosen 
not to come under the operating-differential subsidy program, which is the 
stated policy of the United States for promoting liner operations by American- 
flag vessels. 


Contrary to the impression which it would attempt to convey (e.g., Appel- 


lant’s Brief, p. 5), Sea-Land has not operated without significant governmental 


3See section 901{b) of the Act, 46 U.S.C. 1241b. 


a 


2 


a 
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benefits. It has acquired nineteen (19) vessels, under most favorable terms, 


from the maritime reserve fleet under the Vessel Exchange Act, 46 U.S.C. 
1160(i). In order to maximize tax advantages, it has sold several of its 
vessels, including those acquired from the Government under the Vessel Ex- 
change Act, to associated companies, Litton Industries, Inc. and Coastal Ship 
Corporation. under sale and lease-back arrangements. This tax maneuver 
allows McLean — Sea-Land to charge off charter hire as a tax deductible 
expense, and it allows the associated companies, Litton Industries and Coastal 


Ship Corporation, to depreciate the vessels for tax purposes. McLean’s large 
stockholders and associates have foreign-flag interests, which for a subsidized 
operator would be a violation of section 804 of the Act. It operates in the 
domestic trades with complete and unfettered freedom, and it has had several 
containerships converted by having midbodies constructed in foreign ship- 
yards, including those which it has employed in the North Atlantic trade. 


Sea-Land has not been willing, for reasons of its own choosing, to accept 
the obligations of a subsidized carrier or to bring itself within the national 
maritime policy of the United States as set forth in the Merchant Marine 
Act. Although before McLean sold its subsidiary Waterman several overtures 
were made to receive subsidy for Waterman’s operations, neither McLean nor 
Waterman undertook to meet the qualifications of the Maritime Administra- 
tion for a subsidized operator — tests which it would have been difficult or 
impossible for McLean to meet, in any event, because of (1) its complicated 
financial and leasing transactions, (2) the section 805(a) problems which would 
have been encountered, and (3) the foreign-flag interests of its assdciates. 


The Merchant Marine Act contemplates a long-range program for pro- 
moting and maintaining adequate liner services by United States-flag vessels. 
Some of the differences in the nature of AEIL’s operations and those of Sea- 


Land are worth noting: 


(1) 


(4) 


(5) 


(6) 


(7) 


(8) 


(9) 
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AEIL, as 2 subsidized operator. commits itself contractually 
to make 2 stated number of sailings on the routes which it 


serves — Sea-Land does not. 


AEIL is contractually committed to the orderly replacement 


of its vessels — Sea-Land is not. 


A subsidized operator cannot operate in the domestic trades, 
or extend operations in the domestic trades, without section 
805(a) approval — Sea-Land can. 


A subsidized operator is bound by the provisions of section 
804. concerning interests in foreign-flag operations — Sea- 
Land is not. 


A subsidized operator cannot acquire vessels from the Govern- 
ment under the Vessel Exchange Act — Sea-Land can and has. 


A subsidized operator cannot engage in sale-and-lease-back 
arrangements designed to maximize tax benefits and to increase 


working capital — SeaLand can and has. 


A subsidized operator commits itself to observe the working 
capital and net worth requirements of the Maritime Adminis- 
tration and to set aside a portion of its earnings for vessel 


replacement — Sea-Land does not. 


A subsidized operator must construct, reconstruct and repair 
its vessels in United States shipyards — Sea-Land does not. 


A subsidized operator is required to operate only American- 
flag vessels in the trade — Sea-Land is not. 
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IV. THE SUBSIDY PROGRAM CONTEMPLATES | 
THAT VESSELS WILL BE REPLACED BY : 
NEW MORE PRODUCTIVE AND EFFICIENT | 
VESSELS | 


In very few cases has an applicant for operating-differential subsidy had 
precisely the same vessels at the time of consummating an operating- 


differential subsidy agreement as it had when the application was filed. The 


substitution of vessels for those stated in the application has never) been held 
to require a new section 605(c) hearing, and, of course, it is an essential part 
of the operating-differential subsidy program and of the subsidy contract that 
the vessels will be replaced. If Sea-Land’s contentions were valid, a new sec- 
tion 605(c) hearing would be required whenever a subsidized operator replaced 
one of its vessels, and the Board would be under the extraordinary restriction 
of not being able to require or to allow in the public interst, and in furtherance 
of the purposes and policy of the Act, the substitution of newer more efficient 


i 


vessels for older obsolete vessels, without further lengthy and expensive admin- 


istrative rigamarole and hearings. 


The new vessels that have been constructed for American-flag liner 
operators within the last three years have a productivity and annual carrying 


capacity of from two to four times as great as the ships that are being re- 
placed. No subsidized American-flag liner operator has been required to 
undergo a new section 605(c) hearing merely because the new vessels it has 
placed in service have substantially more carrying capacity than the vessels that 
have been replaced. If indeed such a requirement were considered to be con- 
tained in the law, the Merchant Marine Act would stand as an obstacle to 
progress. 


Sea-Land has advanced the specious argument that since AEIL’s application 


for operating-differential subsidy contemplated initial operations with the SSs 
SIR JOHN FRANKLIN and REMSEN HEIGHTS, 
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“the application of February 24, 1964. was of little. 
if any. competitive concern to Appellant as a carrier 
of cargo in intermodal containers in containerships.” 
(Brief. p. 28). 


This statement is incredible because no one could reasonably have assumed 
that AEIL would have continued. or indeed would have been allowed by the 
Board. to operate with obsolete war-built, break-bulk vessels on Trade Route 
5-7-8-9 in perpetuity. Certainly everyone with the slightest familiarity with 
the steamship business was aware that the Board could not and would not 
have permitted such'a dead-end and senseless operation. Prompt replacement 
of the war-built vessels. the SSs SIR JOHN FRANKLIN and REMSEN 
HEIGHTS. was always contemplated and indeed required. The only question 
in the administrative processing of AEIL’s application was when the Board 
would require the vessels to be replaced. 


As we have stated, Sea-Land is contending, in effect, that whenever a 
subsidized operator replaces its existing vessels with newer, larger and more 
productive vessels, a new section 605(c) hearing must be held. This conten- 
tion is not only logically absurd, but it is dissonant with all existing prece- 
dents under the statute. An application for operating-differential subsidy 
envisages a long-term contract — not one limited to specific war-built vessels. 
The Board and its predecessors have consistently held that although the use of 
new, larger and faster type vessels will obviously increase available cargo 
capacity, such vessel replacement does not constitute “additional” service, 
within the meaning of section 605(c), because to adopt such an interpretation 
would put a penalty on incentive of United States-flag operators to improve 
their services and would be contrary to the purpose and policy of the Act. 
Grace Line, Inc. — Subsidy, Route 25, 4 FMB 549 (1954); American Presi- 
dent Lines, Limited — Subsidy, Route 17, 4 FMB-MA 488 (1954). It is the 


obvious purpose of the Merchant Marine Act “to foster the development and 
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encourage the maintenance” of a merchant marine “composed of the 


best equipped, safest, and most suitable types of vessels”. It has been con- 


sistently held that the types of vessels to be employed by either an! appli- 
cant for subsidy or an existing subsidized operator on any foreign trade route 
is a matter to be determined by the most prudent judgment of the operator 
in consultation with the Board, involving issues other than those arising under 
section 605(c). In this respect, evidence relating to the types of vessels to 
be employed and the design features to be incorporated in new vessels has 
been held to be immaterial and irrelevant to the section 605(c) issues. 


| 
Matson Orient Line, Inc. — Subsidy — Route 12, 5 FMB 410 (1958). 


In American President Lines, Ltd. v. Federal Maritime Board, 112 Ee 
Supp. 346 (1953), the District Court for the District of Columbia held that 
in applications for operating-differential subsidy a competitor’s right to be 


heard is restricted to section 605(c) issues: | 

“It is important to observe in this connection that section 
605(c) of the Merchant Marine Act provides that in certain 
contingencies a public hearing must be held by the Commis- | 
sion, notice of which is to be given to each line serving the | 
route. In other words, the Congress felt that under certain 
circumstances a competitor should have a mght to be heard 
on the question whether a subsidy should be granted to a 
rival line.” (112 F. Supp. at 349). 


The District Court accordingly limited its review to the legality of the 
Board’s action: 
“.. the court is of the opinion that the Board did not 
transcend any of the limitations of section 605(c) in 
granting subsidies to the two defendant steamship lines.” 
(112 F. Supp. at 350). 


lo 


As stated in the Board’s Notice in the Federal Register of April 1, 
1964. 


“In the event 2 hearing is ordered to be held on the appli- 
cation under section 603(c). the purpose thereof will be to 
receive evidence relevant to (1) whether the application is 
One with respect to vessels to be operated on a service, route 
or line served by citizens of the United States which would 
be in addition to the existing service. or services, and. if so 
whether the service already provided by vessels of United 
States registry in such service. route or line is inadequate, 
and (2) whether in the accomplishment of the purposes and 
policy of the Act additional vessels should be operated thereon.” 


No hearing on any subsidy application, under section 605(c), has ever 
properly included inquiries into the types of vessels to be employed, Ameri- 
can President Lines, Ltd.—Subsidy, Route 17, ” F.M.B.-MA 488 (1954); or 
the financial need to meet foreign-flag competition, American President Lines, 
Atlantic/Straits Case, 1 SRR 743 (1962). 


Congress has determined, in enacting the operating and construction- 
differential subsidy programs set forth in the Merchant Marine Act, that it 
would not be provident or consistent with the public interest to hold public 
hearings On the many issues before the Board in determining such subsidy 
applications. No hearings are provided for under the construction-differential 
subsidy program, in Title V of the Act, and none has ever been held on a 
pending application. The Maritime Subsidy Board in the American President 
Lines, Atlantic/Straits Case, 1 SRR 743 (1962), reaffirmed the prior admin- 
istrative decisions and set forth most clearly the legislative history of the 
statute {in Legislative History Appendix, mimeo pages III-X). In that deci- 
sion, affirmed by the Secretary of Commerce, the Board pointed out that the 
public hearing phase of the subsidy procedure is restricted to both parts of 
section 605{c), section 602 and possibly section 606(3). Neither of the latter 
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sections is applicable here. The issues arising under sections 601(a)(3), 
601(a)(4) and 606(4) are intended to be handled administratively. | 
| 


On this very route (viz., Trade Route 5-7-8-9) where Seateand is con- 
tending that AEIL was foreclosed from replacing the SSs SIR JOHN FRANK- 
LIN and REMSEN HEIGHTS, United States Lines, Inc. and Moore-McCormack 
Lines, the largest subsidized American-flag carriers in the North Atlantic 
trade, are now greatly increasing their carrying capacity by repisciia existing 
vessels with containerships. United States Lines, which has the authority 
to make 269 subsidized sailings annually in the trade (as opposed to the 
present maximum of 26 by AEIL) is now having six (6) full containerships 
constructed for the North Atlantic trade. According to the evidence 
offered by United States Lines in a pending proceeding before the Mari- 
time Subsidy Board, United States Lines, with the introduction into service 
of its containerships, will approximately double its annual carrying capacity 
on the route. (See MSB Docket Nos. $-199 (Sub-2), $-203, USL Exs. 2, 
11, 12 — these exhibits show an annual carrying capacity of approximately 
108 million cubic feet in 1966 as compared with a projected carrying 
capacity of about 212 million cubic feet in 1968). Similarly, Moore- 
McCormack Lines, which presently has the authority to make a /total of 
56 sailings yearly on Trade Route 8, is having four (4) roll-on/roll-off 
container vessels constructed, which will more than double the carrying 
capacity of that line on the route. Curiously enough, Sea-Land) has not 
contended, as logic would compel it to do, that United States Lines and 


Moore-McCormack should be compelled to undergo section 605(¢) hearings 
before being permitted to introduce service with their new container vessels 


and roll-on/roll-off ships. 


=) 
2) 


CONCLUSION 


The District Court properly upheld the Maritime Administration in its 
determination that a hearing had been noticed and granted on Appellee’s 
application of February 24, 1964: that Appellee’s proposal of April 7, 1965 
to replace vessels was merely an amendment to the application requiring no 
additional notice of hearing: that the hearing and administrative procedures 
required under Section 605(c) of the Act were lawfully and properly 
followed and that the discretionary authority exercised by the Maritime = 


Administration was reasonable. 


The Order of the District Court should be affirmed. 


Respectfully submitted, 


Richard W. Kurrus . 


James N. Jacobi 


Of Counsel: —-.- i 


Kurrus and Jacobi Raymond P. deMember 


2000 K Street, N.W. 
Washington, D.C. 20006 Arrorneys for Appellee 
American Export Isbrandtsen Lines, Inc. 
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COUNTERSTATEMENT OF ISSUES 


1. Did plaintiff-appellant have standing to assert 
invalidity of a subsidy award for lack of notice and hearing 
where (a) its petition for reconsideration was denied on the 
merits after full consideration of the whole record, and 
(b) it was not yet in competition with the service to be 
subsidized? | 

2. If plaintiff-appellant has standing, did Maritime 
exceed its discretion in holding that the substitution of 
two larger containerships for two smaller break-bulk vessels 
did not constitute an addition to existing service so as to 
make notice and hearing prerequisite to an award of! subsidy? 


! 
1 


COUNTERSTATEMENT OF THE CASE 


| 
I 


This case arises out of unanimous decisions, opinions 
and orders of the defendants-appellees Secretary of Commerce, 
Maritime Subsidy Board and Maritime Administrator (JA 5-21) 
which denied the petition of plaintiff-appellant Sea-Land 
Service, Inc., to reopen, reconsider and reverse defendants’ 
prior decision of August 12, 1965, granting construction and 
operating differential subsidy for two vessels on Trade Route 
5-7-8-9 (U. S. North Atlantic ports to Northern European 


ports) to intervenor-appellee American Export Isbrandtsen 
Lines, me 

Maritime's denial of Sea-Land's petition was solely on 
the merits after full reconsideration of the entire record, 
including the affidavit of additional facts attached to the 
petition. The original opinion of September 9, 1965 (JA 5-17) 
was further clarified on this point by a Supplemental Opinion 
of September 30, 1965(JA 18-20), making it absolutely clear 
that denial was on the merits and after full reconsideration. 
Sea-Land's petition for secretarial review of the denial was 
in turn denied by the Secretary's Order of October 4, 1965 
(JA 21). This! civil action to review, enjoin and set aside 
Maritime's decisions was begun by a complaint (JA 22-29), 
filed October 20, 1965, and dismissed on motion for summary 
judgment by a final order of the district court (JA 114-115), 
entered April 15, 1968. Timely notice of appeal (JA 115) was 
filed June 11, 1968. 

The facts are without substantial dispute. On March 5, 
1962, Export, a subsidized operator, had been granted per- 
mission to operate on a non-subsidized basis on Trade Route 
5-7-8-9, not over 18 sailings per year of the "S.S. Remsen 
Heights” and "S.S. Sir John Franklin", two break-bulk vessels 
of a ary cargo capacity of 453,000 and 451,000 cubic feet, 


1/ Hereinafter the parties are referred to as "Maritime", 
"EXport" and "Sea-Land”. 
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respectively (JA 38). On February 24, 1964, Export filed 
with Maritime its original application for operating differ- 
ential subsidy on its already existing non-subsidized service 
for a minimum of 15 and a maximum of 26 sailings annually 
A with the "Remsen" and "Franklin" or with modern replacement 
vessels (JA 39, RA Att. 1). | 
Export's 58-page application expressly stated that 
a "Subsidy aid is needed if the existing service presentyy, pro- 
| vided by these vessels is to persist and be replaced with 
modern tonnage (id. p. 20). It emphasized repeatedly Export's 
> intention and ability very shortly to replace the "Remsen" 
and "Franklin" with new vessels of a modern and larger type 
(id. pp. 19, 34, 38-39, 43-44). Export's application also 
emphasized its "existing service" status under § 605(c), 46 
U.S.C. 1175, as a Route 5-7-8-9 operator (RA Att. 1, pp. 15, 
18, 24, 45), and the fact that the inadequacies of United 


States flag service and the need for operation of additional 
vessels was already established by Maritime's previously re- 
ported decisions and staff studies (id. pp. 24, 34, 50-52). 
On April 1, 1964, Export's application was duly noticed 
in the Federal Register, 29 F.R. 4686 (JA 40, RA 8), pursuant 
to defendants' Rule 7 (46 C.F.R. 201.71 et seq.), which pro- 


vides for notice by Maritime wherever a "statute requires 


i 
1 


2/ References "RA Att." here and hereafter are the attach- 
ments to Sea-Land's Requests for Admissions and are ‘parts of 
the original record in this Court which may be Bese on under 
Rule 30(a) of the Federal Appellate Rules. 


public hearing” or Maritime in its discretion directs the 
holding of "a hearing not required by statute.” The notice 
expressly declared that "If no request for hearing and petition 
for leave to intervene is received" or if it is determined 
that the petitions filed do not "demonstrate sufficient inter- 
est to warrant a hearing” such action will be taken "as may 
be deemed appropriate.” Until it withdrew, Waterman S.S. Co., 
which like appellant Sea-Land, was a wholly-owned subsidiary 
of McLean Industries, Inc., with two common officers, the 
Chairman of the Board and ae was the 
only intervenor (JA 11-12). On May 25, 1964, following a 
prehearing conference, the Chief Hearing Examiner referred the 
matter for administrative processing without hearing (JA 40). 
Following staff discussions concerning the wisdom of 
subsidy for the’ soon to be replaced "Remsen” and "Franklin", 
Maritime, on March 11, 1965, found that § 605(c) was not a bar 
to Export's application, but deferred further consideration 
thereof pending the submission, on April 7, 1965, of Export's 
supplemental application to substitute two larger containships 
to be purchased, reconstructed and thereafter operated in lieu 
of the existing service with the "Remsen” and "Franklin" by a 
subsidiary of Export which would be organized only if Maritime 


Affidavit and Annual Report of McLean Industries, Inc., 
for 1964, attached to Sea-Land's Petition for Reconsideration 
(RA Att. 29). See also Petition for Review (RA Att. 33, p. 11). 


a 
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approved, and designated by the name "Container Marine Lines, 
Inc." (JA 8, 41-433 RA Att. 12). | 

Export's supplemental proposal of April 7, 1965, when 
Submitted, did not include the detail required ander 46 C.F.R. 
201.76 for the original application. It complied enteae with 
46 C.F.R. 201.77, providing that amendments or supplements 
"will be allowed or refused in the discretion of the) Adminis- 
tration if the case has not been assigned for hearing.” It 
was accordingly not formally noticed in the Federal peciscens 
but publication of Maritime's consideration of Export's April 
7, 1965, proposal was made by an official press release 
"MA NR 65-60" of May 26, 1965 (RA Att. 21) carried not only 
by the New York Times of May 27, 1965, and other newspapers, 


but in full by the "Congressional Information Bureau", a trade 
journal of general circulation in the shipping industry (JA 46). 
On August 19, 1965, Maritime published an official press 
release "MA NR 65-84", announcing that it had approved Export's 
application for construction and operating differential subsidy 


for the two replacement containerships for operation on Route 
5-7-8-9 (U. S. Atlantic to U. K. and Continent" for a minimum 
of 18 and maximum of 26 sailings per year, but had refused 
interim subsidy for the "Remsen" and "Franklin", Approval was 
stated to be based on a finding that United States ships carry 
less than 25 percent of the trade on the route (RA Att. 28). 
Sea-Land, upon learning of Maritime's approval of Export's 
proposal, obtained copies of the pertinent papers relating to 


| 


| 
| 
| 
| 


xe 


Maritime's actions, and on September 1, 1965, filed a petition 
for rehearing pursuant to 46 C.F.R. 201.174 urging Maritime to 
"reopen the matter, reconsider and reverse their actions of 
August 12, 1965" (RA Att. 29, p. 22). This petition did not 
request 2 rehearing to receive additional evidence and accord- 
ingly did not comply with the requirement for a statement con- 
cerning “the nature and purpose of the new evidence to be 
adduced.” The petition was limited to arguments based on the 
pre-existing record plus an attached affidavit showing that_ 
Sea-Land entertained hopes that it could inaugurate contain- 
ership service on Route 5-7-8-9 by March 1, 1966. 

Maritime's unanimous decision, opinion and order (JA 5-17), 
which the present action seeks to review, enjoin and set aside, 
expressly declared (JA 9) that: 

Under the circumstances, it now becomes neces- 

sary for the Board to take appropriate action on 

the merits of the petition and, having done so, sub- 

mit the matter again to the Department of Commerce 

for appropriate review in keeping with the provisions 

of D. 0. 117 (Revised). Having reviewed the petition, 

we find that it presents nothing of consequence and 

nothing that would in any manner establish improper 

or illegal action by the Board under all pertinent 

provisions of the 1936 Act. 

It concluded by denying the petition and reaffirming the 

prior finding and determinations. Sea-Land's petition for 
secretarial review, filed September 20, 1965 (RA Att. 33), 
like its petition for reconsideration, contained no demand 
that the reception of additional evidence should have been 


permitted, but was limited to the contention that Maritime's 
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decision was erroneous and invalid because of failure to 


publish formal notice of Export's April 7, 1965, proposal in 
the Federal Register. | 
Sea-Land's December 20, 1965, complaint (JA 22-29) to 
review, enjoin and set aside Maritime's action alleged stand- 
ing by reason of its intention to inaugurate a competing con- 
tainership service on March 1, 1966 (JA 23). ‘The complaint 


attacked the denial of Sea-Land's petition for reconsideration 
(JA 26), alleged that Maritime's proceeding without formal 

notice and public hearing was unlawful (JA 27-28), and asserted 
~ irreparable injury because of the "pricing advantage" resulting 


| from the subsidy (JA 28). Sea-Land prayed for an order @) 
enjoining the entering into any subsidy contract until a formal 

: hearing followed by new findings, and (2) setting aside the 
administrative decisions which denied Sea-Land's petitions for 


reconsideration and secretarial review (JA 28-29). | 


The answer (JA 29-30) stated as special defenses the failure 
J to state a claim on which relief can be granted and Sea-Land's 
lack of sufficient interest to give it standing. The case came 

| on for hearing on Sea-Land's motion for summary judgment. In 
dismissing the action Judge Holtzoff stated that he had not 

found it necessary to reach the question of Sea-Land's standing 

| to bring the action (JA 56). He held that the statute, § 605(c), 
é 46 U.S.C. 1175(c), requires formal hearings "only in those cases 
in which the service to be subsidized would be in addition to 


the existing service" (JA 112). He further held that, 1f notice 
| 


Bes 


was required, the notice of the original application was suf- 
ficient as to the "new application, which may be, in a sense, 
regarded as an amended application, substituting two other 
ships for the two named in the original application," and 
Maritime's view that no further notice and hearing was required 
was reasonable (JA 55-56). His oral opinion concluded: 
In a sense, the Maritime Administration took 

the position that the new application was prac- 

tically an amendment of the old and, therefore, 

no new hearing need be noticed. The Court is of 

the opinion that that was a reasonable view and 

is in full accord with it. Im any event, it was 


within the discretion of the Maritime Administra- 
tion to so construe the application. 


STATUTORY BACKGROUND 


Perspective can best be gained as to the issues in this 
action if we summarize the statutory background of the Merchant 
Marine Act of 1936, as amended. That Act, 46 U.S.C. 1101 et 
seq., embodies a broad and comprehensive scheme to further the 
development and maintenance of an adequate and well-balanced 
American merchant marine. See Preamble of the Act, 49 Stat. 
1985. 

The Act's Declaration of Policy is found in Title I. It 
provides in Section 101 (46 U.S.c. 1101): 

It is necessary for the national defense and 
development of its foreign and domestic commerce 

that the United States shall have a merchant 

marine {a) sufficient to carry its domestic water- 

borne commerce and a substantial portion of the 


water-borne export and import foreign commerce of 
the United States and to provide shipping service 
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on all routes essential for maintaining the flow 
of such domestic and foreign water-borne commerce 
at all times, (b) capable of serving as a naval 
and military auxiliary in time of war or national 
emergency, (c) owned and operated under the — 
United States flag by citizens of the United | 
States, insofar as may be practicable, and (d) 
composed of the best-equipped, safest, and most 
suitable types of vessels, constructed in the | 
United States and manned with a trained and effi- 
cient citizen personnel. It is declared to be 
the policy of the United States to foster the 
development and encourage the maintenance of euch 
a merchant marine. 


To the end that these avowed purposes be accomplished, Congress, 
in Title II of the Act, created the United States Maritime 
Commission, Section 201 et seq. (46 U.S.C. 1111 et seq.), with 
numerous, broad and discretionary powers, including the author- 
ity to grant economic assistance directly to United States 
citizens in order to meet foreign-flag competition and to pro- 
mote the foreign commerce of the United States. These powers 
respecting government aids are now vested in the Secretary of 
Commerce and the Maritime Administrator and Maritime Subsidy 
Board by reason of 1961 Reorganization Plan No. 7,,75 Stat. 840. 
The Act authorizes the award of two kinds of subsidies. 


By Title V of the Act, Congress empowered Maritime to award 
financial aid to an applicant in the form of a construction- 
differential subsidy based on the difference between foreign 

and American shipbuilding costs, Section 501 et sea. (46 U.S.C. 
1151, et seq.), and in Title VI, empowered them to award similar 
aid in the form of an operating-differential subsidy based, in 


substance, on the difference between foreign and American 
| 


~¥Ou— 


operating costs, Section 601 et seq. (46 U.S.C. 1171 et seq.). 
Oniy the latter type of subsidy is involved in this litigation. 

By Title VI, which deals specifically with the operating 
type of subsidy, Congress, in implementing the purposes of the 
Act set forth above, prescribed a variety of conditions prece- 
dent and qualifications prerequisite which Maritime must deter- 
mine before approval of applications for financial aid in the 
operation of United States flag vessels. These are contained 
in Sections 60i{a), 601(b), 602, 605(a), 605(b), 605(c), 610 
and in Section 805(a2) (46 U.S.C. 1171(a), 1171(b), 1172, 
1175(a), 1175(b), 1175(c), 1380 and 1223(a).) It suffices to 
point out that, in the award of operating-differential subsi- 
dies under this title, Congress authorized Maritime to deter- 
mine in its discretion whether or not in the particular case 
an applicant meets the statutory standards contained in these 
sections. Congress intended Maritime to make continual staff 
investigations for these purposes. It made in only a few 
instances provisions for @ public hearing. It sought generally 
to relieve applicants of the protracted delays and heavy ex- 
penses which they entail. 

Section 601(a) (46 U.S.C. 1171) contains no requirement 
for public hearings and provides: 

The Commission is authorized and directed to 

consider the application of any citizen of the 

United States for financial aid in the opera- 

tion of a vessel or vessels, which are to be 


used in an essential service in the foreign 
commerce of the United States. No such 


eeteliices 


application shall be approved by the Commission 
unless it determines that (1) the operation of 

such vessel or vessels in such service, route,| 

or line is required to meet foreign-flag com- | 

petition and to promote the foreign commerce of 
the United States, and that such vessel or ves- 
sels were built in the United States, or have | 

been documented under the laws of the United | 
States not later than February 1, 1928, or ! 
actually ordered and under construction for the 
account of citizens of the United States prior 
to such date; (2) the applicant owns, or can | 
and will build or purchase, a vessel or vessels 
of the size, type, speed and number, and with | 
the proper equipment required to enable him to 
operate and maintain the service, route, or 
line, in such manner as may be necessary to 
meet competitive conditions, and to promote | 
foreign commerce; (3) the applicant possesses | 
the ability, experience, financial resources, | 
and other qualifications necessary to enable 
him to conduct the proposed operations of the | 
vessel or vessels as to meet competitive Con 
tions and promote foreign commerce; (4) the 
granting of the aid applied for is necessary to 
place the proposed operations of the vessel or 
vessels on a parity with those of foreign com- 
petitors, and is reasonably calculated to carry 
out effectively the purposes and policy of a 
Act. 


Section 602 (46 U.S.C. 1172) contains a sens provision 
which emphasizes that in ordinary cases of subsidy to meet 
direct foreign competition no public hearing is required: 


Except with respect to cruises authorized 
under section 1183 of this title; no contract'| 
for an operating-differential subsidy shall be 
made by the Federal Maritime Board for the oper- 
ation of a vessel or vessels to meet foreign | 
competition, except direct foreign-flag competi- 
tion, until and unless the Board, after a full 
and complete investigation and hearing, shall) 
determine that an operating-differential ae 
is necessary to meet competition of foreign-f 
ships. 
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Section 605(c) (46 U.S.C. 1175) contains only a conditional 
requirement for hearings when the service to be subsidized is 
found by Maritime to be "in addition to existing service" or 
“give undue advantage or be unduly prejudicial” to competitive 
United States services. It provides: 


[2] ‘No contract shall be made under this 
title with respect to a vessel to be operated on 
a service, route, or line served by citizens of 
the United States which would be in addition to 
the existing service, or services, unless the 

ssion s ete e aiter proper hearing 
of all parties that the service already pro- 
vided by vessels of United States registry in 
such service, route, or line is inadequate, and 
that in the accomplishment of the purposes and 
policy of this Act additional vessels should be 
operated thereon; and 


{2} no contract shall be made with respect 
to a vessel operated or to be operated ina 
service, route, or line served by two or more 
citizens of the United States with vessels of 
United States registry, if the Commission shall 
determine the effect of Such a contract would 

Oo give undue advan e or be unduly preju- 
> as een c zens oO e Unite 
States: in the eration of vessels In competi- 
tive services, routes, or lines, uniess follow- 

pu c hear » Gue notice of which shall 
be given to each line perv ie the route, the 
Commission s na 8S necessary to 
enter into such contract in order to provide 
adequate service by vessels of United States 
registry. 


[3] | The Commission, in determining for 
the purposes of this section whether services 
are competitive, shall take into consideration 
the type, size, and speed of the vessels em- 
ployed, whether passenger or cargo, or combin- 
ation passenger and cargo, vessels, the ports 
or ranges between which they run, the character 
of cargo carried, and such other facts as it 


deem proper. [Numbers in brackets and 
emphasis ETaed for convenience of reference. ] 


é 
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By the foregoing provisions, Maritime was required to 


find and determine, under clause one of § 605(c), aS that 
Export was in fact already operating an existing two-vessel 
service on Route 5-7-8-9 so that the substitution of the two 
subsidized containerships would be in replacement of and not 
"in addition to the existing service," and, under ianse two, 
only that the subsidy contract for Export would not "give 
undue advantage or be unduly prejudicial” to any ship operator 
"4n competitive services, routes or lines." When Maritime 

can make these initial findings, § 602 and $ 605(c) require 
no public hearing to determine "adequacy" or "necessity." 


Once the facts of direct foreign competition, no addi- 


tional service and no undue advantage or prejudice are found, 
§ 605(c) does not require a determination on the basis of 
public hearings, the fact already well known to Maritine, that 
there is a present inadequacy of United States flag service 
and that the subsidy is necessary to provide adequate service 


by United States vessels. Public hearings are required only 
when such a further determination of inadequacy and necessity 
follows after an initial finding by Maritime of "additional 


service" and "undue advantage and prejudice.” In other words, 
the public hearing is intended to protect the applicant 
against Maritime's denial. Its purpose is not to protect 
possible intervenors (like Sea-Land here), nor to permit them 
to delay interminably the grant of subsidy. 
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ARGUMENT 


Sea-Land obtained from Maritime the reopening and 
reconsideration on the merits of the decisions of August 12, 
1965, granting subsidy to Export. Sea-Land's petition did 
not ask rehearing and reception of additional evidence nor 
Gid it camply with the rule requiring 2a statement as to what 
additional evidence it sought to have received. It thus seems 
that Sea-Land had notice and obtained all the consideration 
and “hearing” it asked for. Nonetheless, as stated in its 
brief, Sea-Land's contention on this appeal is that such con- 
Sideration by Maritime of the merits of its contentions is 
not enough, and that the Court should enjoin and set aside 
Maritime's decisions under a further public hearing after for- 
mai notice can be had so as to protect the interests not of 
Sea-Land but those of other unspecified third-parties--the 
"all parties” mentioned in § 605(c) (Br. 38-39, 45). 

In this brief we will urge first, that Sea-Land has no 
cause of action or standing to sue because it has not suf- 
fered any legal wrong by the lack of public hearing after 
formal notice. Not only was Sea-Land not a party "affected 
or aggrieved” within 5 U.S.C. 702, because it obtained appro- 
priate consideration or "hearing” on the merits of its own 
contentions and has no standing as a private Attorney General 


to sue to protect the possible interests of unspecified third 
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parties to a public hearing after formal notice; Sea-Land was 
also never a party "affected or aggrieved," because it was 

not the operator of an “existing service” in competition with 
the service to be subsidized until long after Maritime's denial 
of its petition on the merits. Second, we urge that Maritime's 
determination, that the two containership service is not an 
additional service when it replaces the existing two break- 


bulk vessel service, may not be set aside unless it is irra- 


tional and thus that Maritime properly held Export's April 7, 
1965, proposal to be a § 201.77 ‘hmendment or supplement" to 
its original application of February 24, 1965, ang not a new 
application. Finally, we will urge that § 602 and § 605(c) 
in terms do not require public hearing of even other lines 
"serving the route" where, as here, Maritime has first deter- 
mined, under § 605(c), that the service with the two replace- 
ment containerships to be subsidized is not additional to the 
existing service with two break-bulk vessels and its subsidy 
will not give undue advantage or be unduly prejudicial as be- 
tween competing United States services and,. under § 602, that 
the subsidy is necessary to meet direct foreign flag competition. 


eee 


I. SBA-LAND LACKS JUDICIAL STANDING 


A. Sea-Land has no judicial standing because 
it obtained consideration of its own 
contentions and was thus not adversely 
affected in fact by the lack of formal 


notice and public hearing. 
Sea-Land is not contending on this appeal that Maritime's 


award of subsidy to Export violates any of the substantive 
limitations imposed by Congress, but only that the award was 
made without compliance with the prescribed procedures as to 
public hearing after formal notice. Sea-Land expressly so 
states in arguing that it has judicial standing to maintain 
this action. Thus it says (Br. 38-39): 


Appellant would have grave doubts over the 
validity of its standing if we were here contest- 
ing the merits of the agency action in awarding 
a subsidy contract after proper notice and hear- 
ing. But we are not. Appellant asserts that its 
aggrievement is a direct result of failure by the 
MA/MSB to afford Appellant specifically, and the 
public generally, the [public] hearing required by 
the plain meaning of the relevant statute; Section 
605({c). In other words, the agency action that 
was the nexus to the aggrievement within the mean- 
ing of the relevant statute was the unlawful fail- 
ure to notice and to hear prior to award--not the 
making of the award which, when, awful procedures 
are followed, is discretionary .— 


Sea-Land did not itself, of course, suffer harm from the ab- 
sence of formal! notice of public hearing because it obtained a 
"hearing” or consideration of its affidavit and contentions on 
its petition for reconsideration. TI Broadcasting, Inc. v. 
F.C.C., 126 U.S. App. D.C. 54, 374 F.2d 268 (1966). 


4/ So held by Judge Holtzoff in American President Lines v. 
Pia iB. IOlP-isupp. S46M(D: DiC). 
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Sea-Land did not ask Maritime for a public hearing in 


order to offer new oral evidence in addition to its affidavit. 


It limited its petition to the contention that Maritime's 


action was (1) invalid, because of its failure to publisa 


formal notice in the Federal Register and hold public hear- 


ings for the benefit of unnamed parties, and (2) erroneous as 


a matter of law because of its refusal to draw a distinction 


between two containerships and two break-bulk ships in deter- 


mining the adequacy of existing United States flag 


In the constitutional sense, Sea-Land obtained a full “hearing" 


for itself on these points when Maritime fully considered and 


rejected its petition on the merits. Thus it suffe 


red no harm. 


Sea-Land had no right to a public trial-type hearing when it 


did not ask for it and meet the requirements of 46 
Neither the Administrative Procedure féct nor t 


Amendment require a trial-type hearing in every cas 


C.F.R. 201.174. 
he Fifth 


e where 


"hearing" is required. Hearing means "the right to support 


his allegations by argument, however brief, and, if 


proof, however informal." London v. Denver, 210 U. 


(1908). But even for the most important of constit 


need be, by 


S. 373, 386 
utional 


issues the Supreme Court has not required oral argument. 


Santa Clara County v. Southern Pacific R.R., 118 U. 
396 (1886). 
bodies. F,C.C. v. WJR, The Goodwill Station, 337 U 


274-276 (1949); American Broadcast 


It has applied the same rule to admini 


COs VieltiteCeiCe 


S. 394, 
strative 
eS. 265, 


, 85 U.S. 


or 
App. D.C. 343, 179 F.2d 437, 4ke (aga9)./ 

The requirement of hearing was sufficiently complied 
with, so far as concerns Sea-Land itself because it had 
actual knowledge and was heard to the extent necessary. AS 
long as Maritime not only afforded Sea-Land an opportunity by 
its petition for reconsideration to submit its affidavit of 
the facts which it felt were material together with its argu- 
ments of fact and law, but further carefully considered and 
decided Sea-Land's facts and arguments on the merits in its 
opinion of September 10, 1965 (JA 5-17), Sea-Land has no 
ground of complaint. Such a brief informal hearing was a 
ficient for Maritime properly to conclude that those facts 
were both undisputed and irrelevant to its August 12, 1965, 
decision to award subsidy. Persian Gulf Outward Freight Conf. 
v. FP. M. C., 126 App. D.C. 159, 375 F.2d 335, 340-341 (1967); 
Mississippi River Fuel Corp. v. FP. P. C., 108 U.S. App. D.C. 
284, 281 F.2d 919, 927 (1960), cert. den. 365 U.S. 8273 
American Export & Isbrandtsen Lines v. F. M. C., 334 F.2d 185, 
194% (9th Cir. 1964); Producers Livestock Mkt'g Assn. v. United 
States, 241 F.2d 192, 195-196 (10th Cir. 1957), aff'd 356 U.S. 


282; cf. Pugazy Travel Bureau v. C. A. B., 121 U.S. App. D.C. 


We do not understand Sea-Land to argue that when it 
intervened pursuant to actual knowledge it can still complain 
of the absence of formal notice in the Federal Register. See 
W. J. Diller Trf. Co. v. United States, 101 F. Supp. 506, 509 
(W.D. Penna. 1051); c. E. Hall & Sons v. United States, F. 
Supp. 596, 600-601 (DBD. Mass. 1950); Florida Citrus Com'n v. 
United States, 144 FP. Supp. 517, 521 (N.D. Fla. 1050), aff'd 
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355, 350 F.2d 733, 738-740 (1965); Lincoln Transit Co. v. 

United States, 256 F. Supp. 990, 993 (S.D.N.Y. 1966); See 1 
Davis, Administrative Law, § 7.01 (1958). That other still 


unknown third parties may not have been able to intervene and 
ask reconsideration does give Sea-Land a cause of action nor 
a standing to sue. 


Sea-Land gains no additional standing as protector of the 


rights to public hearing of other parties unknown, such as the 
"Shipper associations, port interests, carriers indirectly 
affected", whose possible interests it invokes (Br. 45). These 
interests are other persons for the purposes of the Shipping 
Act, 46 U.S.C. 801 et seq. City of Los Angeles v. F, M. C., 
385 F.2d 678, 680 (9th Cir. 1967). ‘They are not such as to 
subsidy and have not appeared nor intervened in Sea-Land's 
cause. | 
Sea-Land's invocation of possible adverse affect on third 
parties does not help. It is elementary that plaintiffs who 
are not themselves adversely affected in fact may not gain 
standing by turning themselves into private Attorneys General 
and institute actions to compel administrative observance of 
the legal rights of third parties. Thus, McGowan v. Maryland, 
366 U.S. 420, 429-431 (1961), refused to allow store employees 


on trial for selling goods on Sunday to argue that the blue 

laws violated the religious freedom of other unidentified third 
| 

parties who might be Sabbatarians. Again, United States v. 


i 
i 
| 
| 
| 
| 
| 
| 
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Raines, 362 U.S. 17, 21-23 (1960), denied state officials sued 
under a statute forbidding interference with Negro voting the 
right to argue that, applied to private individuals, the statute 
would be unconstitutional. In the same way, Tileston v. Ullman, 
318 U.S. 44, 46 (1943), held that a doctor could not sue to 
assert his patients’ rights to birth control information, al- 
though when on trial for a violation the doctor can argue that 
because of his patients’ rights to contraceptives the criminal 
statute was unconstitutional. Griswold v. Connecticut, 381 U.S. 
479 (1965). So earlier, Tennessee Power Co. v. TVA, 306 U.S. 
118, 144 (1939), denied standing to power companies to argue 
that states' rights were infringed by federal loans to munici- 
palities. See, Sedler, "Standing to assert constitutional jus 
tertii,” 71 Yale L. J. 599 (1962). 

We have thus shown that Sea-Land was not "affected or 
aggrieved” in fact by lack of public hearing after formal 
notice because in fact it obtained an adequate informal hear- 
ing of its contentions. It remains to point out that Sea-Land 
equally was not a party "affected or aggrieved” within the 
meaning of the statute because, at the time Maritime acted and 
the present action was filed, Sea-Land had no legally pro- 
tected right as a possible future competitor of the service 
to be subsidized. Even if consideration of its petition was 
not a sufficient “hearing” it still lacks standing. As we 
shall also show, the circumstance that here Maritime permitted 
Sea-Land to intervene, that § 605(c) refers to the making of 
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the contract, not to the award of subsidy, and to “hearing ail 
parties," does not confer judicial standing on Sea-Land to 
maintain this action as future competitor. 


B. Sea-Land has no judicial standing because 
it was not operating an existing competi- 
tive service when it intervened before 
Maritime and thus could not be a party 


affected or aggrieved. | 
We submit that when, in August to October, 1965, Sea-Land 


petitioned Maritime to reconsider the award of subsidy and then 
filed this suit, Sea-Land was without standing pecaune it was not 
"a line serving the route" in competition with Export's existing 
non-subsidized operation on Routes 5-7-8-9. Thus, when the pres- 
ent action was brought Sea-Land could suffer no present injury 
and possessed no right protected by law. Its inauguration of 
service on the route in March 1966 did not operate retroactively 
to confer standing in 1964 and 1965. | 


Sea-Land concedes it was not serving the route but only its 


affiliate Waterman was serving Route 5-7-8-9. Waterman, however, 
had withdrawn its intervention and did not join Seantand by re- 
asserting its prior intervention. Sea-Land's reliance on 
Waterman's actions (Br. 44) is thus footless when Sea-Land it- 
self was merely taking steps looking toward future inauguration 
of service on Route 5-7-8-9, which it did not do until nearly a 
year later. | 
In an attempt to bring itself within § 605(c) Sea-Land 
argues that its 1965 intention to inaugurate service on 
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Route 5-7-8-9 when followed by its actual commencement of such 
service in March 1966, confers standing for its present pre- 
viously filed complaint of October 20, 1965, to review Maritime's 
decision of September 10, 1965, which rejected on the merits 
Sea-Land's petition for reconsideration. Sea-Land points out 
that § 605(c) employs the expression "no contract shall be made," 
and provides for "proper hearing of all parties” as well as for 
hearing after notice "to each line serving the route." The sub- 
sidy contract was not executed until June 1966, although awarded 
on August 12, 1964, and by the time of execution Sea-Land was a 
iine serving the route. 

There seem to be two aspects of Sea-Land's argument. One 
4s that the addition of the words "hearing of all parties" to” 
the words notice "to each line serving the route" fix the scope 
of the parties having stancing as including those who may be 
affected only contingently or subsequently and indirectly. The 
other is that the words "no contract shall be made" fix the 
execution of the contract as the time to test standing. We 
submit that neither aspect helps Sea-Land here. 

At the outset it must be observed that Sea-Land does not 
appear to argue that it gains standing from the mere fact that 
Maritime allowed it to intervene and decided its petition for 
reconsideration on the merits. That, like many agencies, 
Maritime chooses to utilize hearings, under 46 C.F.R. 201.71, 
as a convenient supplement to staff studies in securing a more 


informed basis for the exercise of its power to grant subsidies 
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does not confer standing nor require Maritime to do so in every 


case. See Bridgeport Fed. Sav. & L. Ass'n v. Fed. Home Loan 


Bank Board, 307 F.2d 580, 582-583 (3d cir. 1962), cert. den. 


Sf ese 950s) Ln Pittsburgh & W. Va. Ry. v. United States, 
281 U.S. 479, 486 (1930), where the district court had based its 


conclusion of standing partially upon that fact, the court, in 
reversing, said "The mere fact that appellant was permitted to 
intervene before the Commission does not entitle it to institute 
an independent suit to set aside the Commission's order in the 
absence of resulting actual or threatened injury to it." 

Accord, Seatrain Lines v. United States, 152 F. Supp. 619, 622 
(D. Del. 1957), aff'd 355 U.S. 181, collecting cases. 


Sea-Land's argument is only that Maritime's action in con- 
sidering its petition for reconsideration on the merits and 
permitting intervention by other prospective competitors shows 
a recognition that the status of Dr cenecelmelccmettcor confers 
standing under § 605(c) (Br. 43-44). Even that cannot help 
Sea-Land in the well settled state of the authorities concerning 
such statutory grants of standing. 

The short answer to Sea-Land's arguments is that the ex- 
pression "proper hearing of all parties" in § 605(c) of the 
Merchant Marine Act, 1936, derives from similar provisions of 
the Transportation Act, 1920 (49 U.S.C. 1 (19) and (20)), and 
the Motor Carrier Act, 1935 (49 U.S.C. 305(h)), conferring 
standing on "all parties in interest." Under the Act of 1920 
it had been held that a carrier, which applied to the I.C.c. 


! 
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for authority to construct a competing line, made surveys and 
adopted a definite location for its route, has standing as a 
party in interest. Western Pac. R.R. Co. v. Southern Pacific 
Co., 284 U.S. 47 (1921), reversing 46 F.2d 729 (9th Cir. 1931). 
Bur we know of no case, nor has Sea-Land cited ae the 
intention to become a prospective competitor without such an 
application, or in a situation where no application for govern- 
mental approval is required, has been held sufficient to confer 
standing. 

Ordinarily, to have standing as a party in interest, a 
plaintiff needs something more than the indirect or prospective 
affects of competition or a common concern for proper compliance 
with law. L. 5S er & Sons v. Union Pacific R.R. Co., 311 U.S. 
295, 302 (1940); Atchison, Topeka & Santa Fe . Co. v. United 
States, 130 F. Supp. 76 (E.D. Mo. 1955), aff'd 350 U.S. 892. 
The results of lawful competition cannot of themselves confer 
standing. Only when the statutory provision invoked reflects 


6/ Sea-Land (Br. 44) cites Ashbacker Radio Corp. v. F.C.C., 
SES S. 327 » and similar cases, but in ehcee Tike 
Western Pacif ae intiff had an inconsistent application 
pending. Sea-Land can only quote this Court's dictum in 
Wirtz v. Baldor El. Co., 119 U.S. App. D.C. 122, 337 F.2d 518, 
2" c » however, concerned the rights of 
possibie future contractors with the Government to join as 
plaintiffs in a Walsh-Healey Act proceed in addition to 
those already contracting. Cf. Rules 20(a) and 21, F.R. Civ.P. 
National Motor Freight Ass'n v. United States, 372 U.S. 246 
sent an application, this Court has held there is 
no standing to sue. Mansfield Journal Co. v. F.C.C., 84 U.S. 
App. D.C. 341, 173 F. a retesragn Herald 
Co. v. F.C.C.; 62 U.S. App. D. C. “240 1933 
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| 
a legislative purpose to protect the particular competitive 
interest of the plaintiff does he have standing to require 
compliance with the provision. Hardin v. Kentucky Utilities 
Co., 390 U.S. 1, 5-6 (1968). | 

- Thus, cases such as Webster Groves Trust Co. 7 Saxon, 

370 F.2d 381 (8th Cir. 1966), and Whitney Nat. Bank v. Bank of 
New Orleans, 116 U.S. App. D.C. 205, 323 F.2d 290, 300 (1963), 
- reversed on other grounds 379 U.S. 411, do not aid Sea-Land. 

As pointed out in Penna. R.R. Co. v. Dillon, 118 U.S. App. D.c. 


“ | 


257, 335 F.2d 292, 297, fn. 6 (1964), cert. den. 379 U.S. 945, 


“ in Whitney, this Court had expressly found that the federal 
statute guaranteed all state banks complete freedom from com- 
. | 

petition by national banks. The cases where there |was no such 
express prohibition were pointedly distinguished. ‘These too 


| 


are cases where a holder (or applicant) of an exclusive license 
| 
or franchise is held to have standing to attack governmental 


action which impairs this right to be free of coapptition. 
Sea-Land can make no such claim. It is not a cross- 
applicant for subsidy nor the holder of an exclusive license 
for Route 5-7-8-9. Both Whitney and the terms of § 605(c) are 
thus of no help to Sea-Land because the purpose of § 605(c) was 
not to protect all parties, but only those parties| actually 
interested at the time of Maritime's action. As shown by its 
text, § 605(c) is limited in terms to actual current competitors-- 


"lines serving the route" or those similarly situated. It does 
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not embody a Congressional purpose to protect prospective com- 
petitors who are unsubsidized, unregulated, and like Sea-Land 
here, are free to start or stop their intended competition from 
moment to 4 

Section 605(c) and its hearing provisions show on their 
face tnat their purpose was to permit applicants to show they 
are eligible for awards of subsidy, although Maritime has found 
that the application would involve additional service or that 
subsidy would give the applicant undue advantage to the prejudice 
of existing competitors. Its purpose was not to permit imposi- 
tion on the applicant of the delays and expenses of formal 
notice, triai-type public hearings and judicial review by every 
person or every shipping line which might some day want to be- 
come 2 prospective competitor on the route. Provision for stand- 
ing to be heard and bring suit for review by every one claiming 
an intention to compete at a later time would be as unworkable 


T/ Sea-Land's contention that the expression "no contract shall 
be made” indicates a Congressional intent to require Maritime to 
speculate on possible future developments between the date of the 
award and the date of the contract is without foundation in conm- 
mon sense or legislative history. Consideration of intervening 
changes of condition has nearly always been rejected as unwork- 
able. As the Court said in I.C.C. v. Jersey City, 322 U.S. 503, 
514 (1944): “If upon the coming down © e order litigants 
might demand rehearing as a matter of law because some new cir- 
cumstance has arisen, some new trend has been observed, or some 
new fact discovered, there would be little hope that the admin- 
istrative process could ever be consummated in an order that 
would not be subject to reopening.” See also, Virginia Petrol. 
Jobbers Ass'n v. F.P.C., 110 U.S. App. D.C. 339, 383 F.od 527, 

3 cf. United States v. Pierce Auto Lines, 327 U.S. 
515, 534-536 (1946), holding the need of rehearing to update the 
record is a decision for agency reas not for court review. 
Parr v. F.C.C., 120 U. S. App. D.C. 156, 344 F.2d 539, 541 (1965). 


t 
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for subsidy as it would be for authorization of new national 
banks or branching by existing ones. 

We have thus shown that Sea-Land lacks standing because it 


obtained the only type of "hearing" its petition demanded and 


because it was not either an existing line serving! the route 
nor @ cross-applicant for subsidy. In point II we will snow 
that, even if Sea-Land has standing, which we deny, Maritime's 
determination that Export had grandfather rights, because it 
was seeking subsidy for existing, not additional service when 
it proposed to replace the "Remsen" and "Franklin™ with con- 
tainerships, fully justifies its decision not to publish a 


second formal notice and not to hold public trial-type hearings. 


| 


II. THE CONTAINERSHIPS WERE NOT ADDITIONAL SERVICE; 
HEARINGS WERE NOT REQUIRED 
—————————EE—SE—— EE 
A.  Export's containership proposal of April 1965 
was not for additional service and Maritime 
correctly held it to be only an amendment 


or supplement of the original 1964 application. 


We have seen (supra, pp. 4-6) that the form and content 


of Export's April 1965 proposal (made following staff discus- 
sions) to substitute two containerships, as the replacements 
contemplated by the terms of the original application of 
February 24, 1964, for the "Remsen" and "Franklin", shows that 
the April proposal could only be an amendment or supplement 
under 46 C.F.R. 201.77 and not a new original application. 
Clearly it did not meet the requirements of § 201176 for a new, 
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original subsidy application. Sea-Land's contentions thus 
raise no more than the question of whether it was an abuse of 
discretion for Maritime to accept Export's April 7, 1965, pro- 
posal as an amendment or supplement on the basis that the sub- 
stitution of containerships did not constitute an "addition to 
the existing service." If, as Sea-Land argues, it was for an 
addition, it had to be treated as a new application, because 
Maritime had already ruled that the original subsidy application 
for 18 to 26 voyages of "Remsen" and "Franklin" was not addi- 
tional service. 

Section 605(c) lays down no tests in clause one for deter- 
mining what constitutes additional service, other than its ref- 
erence to tne need for "additional vessels" to accomplish the 
purpose of the Act. For the determination of what services are 
competitive, however, clause three of § 605(c) requires the con- 
sideration of "the type, size and speed of the vessels employed, 
whether passenger or cargo, or combination passenger and cargo, 
vessels, the ports or ranges between which they run, the char- 
acter of cargo carried, and such other facts as it may deem 
proper.” The clause one and two determinations are plainly 
not dissimilar and clause three constitutes at least a signif- 
icant guide. 

Maritime itself has consistently ruled that "the bona fide 
character of the operation” is the test of existing service and 
that the same number of larger and faster vessels with more 


frequent sailings does not produce such a substantial change 
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as to amount to an addition to existing service, $0 long as the 

previously existing service was “reasonably in accord witn the 

proposed subsidized service." Isbrandtsen co.--Subsidy, E/B 

Round the World, 5 F.M.B. 448, 453-454 (1958); states S.S. Co.-- 

Subsidy, Pac. Coast/Far East, 5 F.M.B. 304, 311 (1957); Grace 

Line--Subsidy Route 25, 4 F.M.B. 549, 553-554 (2954) American 
| 


President Lines--Subsidy, Route 17, 4 F.M.B.-M.A. 488, 494-495 


(1954); Lykes Bros. S.S. Co.--Increased Sailings, Route 22, 
4 F.M.B. 153, 158-159 (1953); Pacific Transport Lines--Subsidy, 
Route 29, 4 F.M.B. 7, 11 (1952); Bloomfield S.S. Co.--Subsidy, 
Route 15B, 3 U.S.M.C. 299, 304-306 (1946); see, American 
President Lines--Subsidy, Route 12, 1 M.S.B. 143, 158 (1963). 
As in the case of all "grandfather clause” determinactons: 
Maritime's interpretation and application of § 605(c) should 
be upheld as a matter of the broadest agency discretion since 
the established test is “bona fide operation" and the "precise 
delineation of an enterprise which seeks the Drotectton of the 
‘grandfather clause' has been reserved for the commission." 
Noble v. United States, 319 U.S. 88, 93 (1943), aft’ 45 F. 
Supp. 793, 796 (D. Minn. 1942); United States v. Carolina 
Carriers Corp., 315 U.S. 475, 480 (1942); Alton R.R. Co. v. 
United States, 315 U.S. 15, 20 (1942); cf. United States v. 
Maher, 307 U.S. 148, 153-155 (1939). ‘Thus, Maritime had full 


power to determine that the replacement of two break-bulk 


vessels by two containerships did not constitute “additional 


service." | 
| 
| 
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In short, there was no abuse of discretion in Maritime's e 
decision that there was no additional service involved and no 
reason to hold Export's April 1965 proposal a new application ra 
under 46 C.P.R. 201.76 requiring republication under 46 C.F.R. - 
201.72. Additionally, however, we shall further show that in 


the circumstances of this case the literal reading of § 605(c) = 

does not require formal notice and trial-type public hearing. : 

B. Section 605(c) requires formal notice and - 
hearing only if subsidy is for additional . 
service or will be unduly advantageous or 


pre judicial in competition. a 
Chapter V of the Merchant Marine Act (46 U.S.C. 1151-1161), 


authorizing grants of construction-differential subsidy, con- 
tains no requirements for hearings. All determinations are to v 
be made on the basis of the applicant's representations and. 
Maritime's staff studies. Chapter VI (46 U.S.C. 1171-1183a), 
authorizing grants of operating-differential subsidy goes only 
@ short way toward requiring such hearings by making contingent 
provision for hearings in only three respects. 

{1) Section 602 (46 U.S.c. 1172) provides "no contract 
for an operating differential subsidy shall be made" to meet 
foreign competition, except "direct foreign flag competition," 
without a hearing to determine if subsidy is necessary "to 
meet competition of foreign-flag ships." Section 602 thus re- 
quires public hearings if, but only if, Maritime first finds 
that the subsidy applied for is needed only to meet indirect 
foreign-flag competition. If Maritime finds on the basis of 
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its studies that direct competition is involved in ‘tthe appli- 

cation, no public hearings are required. 
(2) Section 605(c) similarly provides in clauise one 

that "no contract shall be made" for service "in addition to 


the existing service" without a hearing to determine that the 


existing “service already provided by vessels of United States 
registry" is inadequate. Clause one thus Peceneal anit 
hearings if, but only if, Maritime first finds that the subsidy 
applied for is for service in addition to the existing service. 
If Maritime finds on the basis of its own studies that no addi- 
tion to the existing service is involved in the application, 
no public hearings are required. | 
(3) Section 605{c) again provides in clause two that "no 
contract shall be made" for subsidy, the effect of which “would 
be to give undue advantage or be unduly pre judiciai" as between 
the subsidized and other United States operators, without a 
hearing to determine that such a subsidy contract is necessary 
"to provide adequate service by vessels of United States regis- 
try." Clause two thus requires public hearings if, but only 
if, Maritime first finds that the effect of the subsidy applied 
for would be to give undue advantage or be unduly prejudicial 
between citizen operators. If Maritime finds on the basis of 
its own studies that the effect of the subsidy contract applied 


for would not constitute undue advantage or undue prejudice, 


no public hearings are required. | 
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Literally, § 602 and § 605(c) thus commit to Maritime's 
sole discretion, on the basis of the application for subsidy 
and its staff studies, the preliminary determinations of whether 
(1) the subsidy contract is needed to meet direct foreign-flag 
competition, {2) the contract will not be for additions to 
existing service, and (3) its effect will not be undue advan- 
tage or undue prejudice between citizen operators. Public hear- 
ings are required only when Maritime finds to the contrary, 
that is, that the contract applied for will involve (1) meeting 
only indirect competition, (2) is for additions to existing 
service, or (3) will have an effect which is unduly advantageous 
or unduly prejudicial. 

Sections 602 and 605(c), like the Bank Holding Company 
Act, 12 U.S.c. 1842, and the Federal Communications Act, 47 
U.S.C. 309, require public hearings before the granting of an 
award only on certain specified contingencies. The F.R.B,. may 
grant applications without hearings; it must oe hearings only 
if an application is opposed by the Comptroller. The F.C.C. 
may award licenses without hearings, but applicants have a right 
to a public hearing before a denial. 


oll Hopewent ban Northwest Bancorporation v. Board of Governors, 303 F.2d 
OAS-S4E (Sth ac 1960); see also, First Wisconsin Bank- 
r. 


shares Corp. v. Board of Governors, 325 
P ch v. Board of Governors, 353 F.2d 353, 356 (6th 
Cir. i 


e Ashbacker Radio Corp. LE pe F.C E.C.C-> 326 U.S. 327, 329-330 
(i 5): “oS (0 SR EP iasentine n Foliorays Broad ae tane Co. 
F “83, = 3 ms ie 


ve F.C.C.; 126 U.S. App. D.C. 
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Wherever possible, applicants for governmental grants 


should not have imposed upon them the long delays and heavy 
expenses of public trial-type hearings. See F.C.C.| v. WIR, 
The Goodwill Station, 337 U.S. 265, 275 (1949); F.P.C. Vv. 
Texaco, 377 U.S. 33, 44 (1964); Dyestuffs and Chemicals Vv. 
Flemming, 271 F.2d 281, 286-287 (8th cir. 1959). It is true 
that many agencies, like Maritime in 46 U.S.C. 201.71, provide 


for "the holding of a hearing not required by statute for any 
purpose authorized in the statutes it administers." But hold- 


ing such hearings raises no presumption they are required to 
establish that they are reviewable. Bridgeport Fed. Sav. & L. 
Ass'n v. Fed. Home Loan Bank Board, 307 F.2d 580, 582-583 (3d Cir.) 
cert. den. 371 U.S. 950. The agency does not oselene statu- 
tory discretion to proceed without hearings. | 
In the present case, as with the banking cases, the agency 


determination is free from review because it is one in the 


nature of legislative discretion. Clearly, the opérating- 
differential subsidy provisions of both Chapters V and VI in- 
pose a legislative program for the administration of federal 
grant in aid of the nation's merchant marine. Selection of 
recipients for such governmental bounty is wholly a matter of 
legislative grace, a grant by the sovereign into wilose dis- 


eretion the courts will not intrude. Heiner v. Diamond Alkali 


Co., 288 U.S. 502, 507 (1933); Williamsport Wire Rope Co. v. 
United States, 277 U.S. 551 (1928). Subsidy awards and the 


manifold determinations which enter into them thus comprise 


ao 


especially an area of agency discretion. American President 
Lines v. F.M.B., 112 F. Supp. 346, 358 (D. D.c. 1953). The 
courts have traditionally refused to review such awards. The 
Gecision requires administrative expertise of a highly complex 
and technical nature; it turns upon issues of national and 
international political import; and, of course, it constitutes 
@ matter of legislative grace or grant. 

The determinations required by § 601, § 602 and § 605(c) 
call on their face for "insight and aptitude which can hardly 
be matched by judges who are called upon to intervene at fitful 
intervals.” R.R. Commission v. Rowan & Nichols Oil Co., 311 
U.S. 570, 575 (1941). Ultimate resolution of such questions 
depends upon knowledge, experience and skill with which courts 
cannot be equipped and without which they wisely refrain from. 
substituting their judgment for that of the agency to which the 
"formation and execution of policy have been entrusted" by 
Congress. R. R. Commission v. Rowan & Nichols, 310 U.S. 573, 
581 (1940); United States Navigation Co. v. Cunard S.S. Co., 
284 U.S. 474, 485 (1932). 

Maritime's preliminary finding that substitution of the 
two containerships for the two break-bulk vessels did not con- 
stitute an addition to existing service and was not unduly 
advantageous nor unduly prejudicial was plainly reasonable in 
law and well-founded in the entire record before Maritime on 
Sea-Land's petition for reconsideration. On the basis of the 
undisputed dominance of foreign-flag competition on Route 


| 
| 
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5-7-8-9, with less than 25 percent of the total service being 
performed by the United States flag vessels, the replacement 
did not constitute an addition and the impact of subsidizing 
the two replacement containerships was clearly de mininis. 

The over-all situation was thus correctly recognized by 
Maritime as constituting a mere amendment or supplement to 
Export's original application and not requiring public hearings 
to determine adequacy or inadequacy. The inadequacy of the 
United States flag service, both before and after the subsidy 
of the two containerships is thus indisputable. Significantly, 
neither in the petition for reconsideration nor in its briefs 


in this Court and the court below has Sea-Land ever) pointed 


out anything to the contrary. 
With respect to Maritime's further preliminary determination 

of the absence of prejudice to competitors, it is th be noted 

that the question is not whether the subsidized operator will 

be advantaged or competitors prejudiced, but whether there is 

undue advantage or undue prejudice. This distinction is illus- 


trated by decisions under the similar language of the Interstate 


Commerce Act, 49 U.S.C. et seq. See esp., Board of Trade v. 
United States, 314 U.S. 534, 546 (1942); Nashville, 0. & St. 
L. Ry. v. Tennessee, 262 U.S. 318, 322 (1923); Manufacturers 
Ry. Co. v. United States, 246 U.S. 457 (1918). In |the latter 


ease the Court explained (at p. 481)-- | 


Whether a preference or advantage or dis- 
crimination is undue or unreasonable or unjust 
is one of those questions of fact that have 
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been confided by Congress to the judgment and 

discretion of the Commission (Interstate 

Commerce Commission v. Alabama an e COs, 

> and upon Which its deci- 

sions, made the basis of administrative orders 

operating in futuro, are not to be disturbed 

by the courts except upon a showing that they 

are unsupported by evidence, were made without 

@ hearing, exceed constitutional limits, or, 

Tor some other reason, amount to an abuse of 

power. #® # # 
See also, Noble v. United States, 45 FP. Supp. 793, 799 (D. 
Minn. 1942), aff'd 319 U.S. 88 (1943). Here again, as with 
the question of additional service, Maritime properly exercised 
its discretion so long as it exercised a rational judgment. 

In sum, we submit, it is clear that defendants’ decision 
under § 605{c)} not to hold public hearings to determine the 
inadequacy of existing United States flag service was clearly 
in accordance with law both in June 1966, when the contract 
was executed, as well as in August 1965, when the award was 
made. In any event, however, as we have seen above, Sea-Land 
has no cause of action nor standing to complain of the agency 


decision against nolding a public hearing. 
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CONCLUSION 


For the foregoing reasons, the decision of tne court 


below was in all respects correct on the merits. Additionally, 


the record shows that Sea-Land had no cause of action and no 
standing to sue. The judgment dismissing the complaint should 


therefore be affirmed. | 
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I. Proceedings Since the Filing of Appellant's Brief! 


Appellant filed its brief on August 20, 1968. 


Thereafter appellees sought, with appellant's consent and 
were granted an extension to October 28 to file their) briefs. 
Thereafter, on October 18, appellees sought an eaateg naa 
thirty days' extension which was opposed by appellant. 
On November 18, Chief Judge Bazelon ordered, inter 
alia, that appellees time for filing their brief be arvended 
to and including November 21, and that the Clerk wenchieauic 
this case for oral argument on a day as soon after the filing 


of this reply brief as the business of the court permits. 


While appellee American Export Isbrandtsen Line, 


| 
Inc. (AEIL) duly filed its brief on November 21, appellees 


John T. Connor, et al. ("the Government appellees") have 


filed no brief in this case. 


Accordingly, this reply brief is directed “3 the 
brief of AEIL. i 
II. AEIL's Assertions Contrary to, or Outside of the Record 
Apparently uncomfortable with the case at som, 
AEIL has devoted most of its brief to a dissertation on the 
responsibilities that a subsidized carrier assumes in consid- 


eration of federal subvention. While generally objectionable 
| 


| 
| 
| 
| 
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as being Gehors the record and issues, this dissertation 

is specifically objectionable in that interwoven therein 
are inferences which are at best misleading as indicated in 
B below. Even more objectionable, however, is that when 
AEIL does come to grips with relevant material, AEIL's 
arguments are grounded on matters of fact contrary to or 
absent from the record as noted in A below. 

A. Assertions Contrary to-or Not of-Record 

1. AEIL says, at page 6 of its brief: 
"The fact is clear that the Board 
never denied AEIL’s application 
for operating-differential subsidy 
on Trade Route 5-7-8-9, but it did 
refuse to grant operating-differen- 
tial subsidy on the SIR JOHN FRANK- 
LIN and REMSEN HEIGHTS on an interim 7 
basis, before the converted container- 
ships started service. ...” 

Not only is this statement at odds with AEIL's 
whole theory of the case that specific vessels are not 
the subject of operating subsidy contracts (see page 5 of 
AEIL'’s brief), but it is also contrary to the facts of re- 
cord. JA42 clearly shows that it was the application of 


February 24, 1964, which was denied. This is, of course, the 


application which AEIL alleges was "amended." 


bY 
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i/ | 
2. AEIL's entire theory of the case goes 


something like this. AEIL had the right to operate eight- 
een Sailings on an unsubsidized basis on the relevant trade 
Route (JA38). In 1964, it applied for operating subsidy for 
a minimum of 15 and maximum of 26 sailings based on that 
existing non-subsidized operation (JA39) which was aunt no- 
ticed for hearing. From this point, AEIL argues that its 
1965 application was amendatory of the 1964 application; the 
notice of hearing for the former obviating the need for no- 
tice of hearing of the eee | 
Underlying this theory is the presumption that 
AEIL's original right to operate eighteen sailings on an un- 


subsidized basis was extinguished concurrent with the app- 


roval of the "application as amended." Not only is this pre- 
sumption not a fact of record, but as late as August 5 of 
this year AEIL's president asserted in an application filed 


with the MA/MSB that AEIL still: 


' 
1 


1/ AEIL's brief is silent with respect to Issues I, III and 
IV, as to which AEIL was equally silent when SOS pro- 
posed the statement of issues in the case. 


2/ This explanation does not, of course, come to grips with 
the different number of sailings, ports, company involved, 
etc., (see comparisém at page 9 of Appellant's brief) or 
the fact that the 1964 application was denied. 


a 


“has authority. . .to operate up to 
18 unsubsidized voyages annually 
on Trade Route 5-7-8-9." 

We ask the Court to take judicial notice of the 
assertions in this public document; the relevant pages of 
which are attached to the affidavit of Edward M. Shea which 
is appended to this brief. Since AEIL has asserted long 
after entry into the subsidy contract at issue, pursuant to 
the 1965 application, that it still retains the unsubsidized 
sailing rights which were the res of the 1964 application, 
it follows that the 1965 application must have stood on its 
own. Since no notice or hearing was given with respect to 
it, it must be set aside. 

'Before noting the more offensive (due to their 
misleading inferences) irrelevancies contained in AEIL's 
brief, a word should be said about AEIL's arguing matters 
not of record at this late date. 

In August of 1967, Sea-Land filed a request for 
admission of facts pursuant to Rule 36 of the Federal Rules 
of Civil Procedure, including facts which AEIL is not con- 


3/ 


testing. For its own reasons, AEIL did not contest those 


3/ E.g., that the application of February 24, 1964, was 
denied. 


— 


facts as that right is accorded under Rule 36. 


Upon filing its Motion for Summary Judgement, 


Sea-Land filed its Statement of Material Facts under) local 


rule 9 (h). Again, for its own reasons, AEIL neither filed 
a counterstatement of facts nor challenged Sea-Lands". 

When the statement of the issues and designation 
of appendix were proposed by Sea-Land in this Court, AEIL 
again saw fit not to avail itself of the SEES to 
participate in the formulation thereof. | 

In this context, we find it particularly inapp- 


ropriate for AEIL to attempt to remould the facts as just 


discussed, and to confuse the issues with irrelevancies as 


next noted. 


| 
1 


B. Irrelevant Argument 


As above noted, AEIL devotes the great bulk of 


its brief on a dissertation on the Merchant Marine Act of 
1936 and the various obligations that a subsidized dere must 
undertake in consideration of federal subvention he: 7-17). 
This dissertation, though irrelevant, would not be phrticul— 
arly objectionable but for several misleading and/or untrue 


| 


inferences therein. 


2. On page 12 of its brief, AEIL states: 
"(8) A subsidized operator must con- 
struct, reconstruct and repair 
its vessels in United States 
shipyards -— Sea-Land does not.” 

There is absolutely nothing in the record - nor 
coulG there be - that would indicate that Sea-Land operates 
foreicn-built vessels in the domestic or foreign commerce of 
the United States. This inference is not only unsupported 
and untrue, but is also inconsistent with AEIL’s observation 
on the same page - at (3) - that Sea-Land can operate in the 
domestic trades. Anyone with the slightest knowledge of the 
maritime laws of the United States knows that the cabotage 
laws (46 USC §883) bar the carriage of cargo in the domestic 
trades with any vessel not constructed in the United States. 

2. Beginning on page 13 of its brief, AEIL 
maxes much of the fact that carriers have replaced vessels 
Guring the course of subsidy contracts without a new Section 
605(c) hearing having been held. Although this is true; (1) 
this is simply not the case here, and (2) this practice - 


where very substantial additional capacity results - has 


never been the subject of either judicial review or : 
so far as we know - a decision by the MA/MSB reere 

This argument is explored through page 17 are 
AEIL notes that both United States Lines, Inc. and ios 
McCormack Lines, Inc. are currently replacing existing 


vessels with containerships. First, what AEIL does not note 


is that, unlike the facts here, the amount of subsidized 
Sailings is to remain the same; Second, and even more in- 


| 
portantly, Moore-McCormack will retire six break bulk vessels 


from the trade when it puts in its four container vessels, 
while United States Lines, Ific. is obligated to retire from 
9 to 11 of its break bulk vessels in the course of introd- 
ucing its five or six containerships. Thus, trlike the AEIL 
two for two ratio, in those cases there is substantial pro- 


vision with regard to the impact of additional capacity. 
III Conclusion | 


For the reasons heretofore stated, and particul- 


arly in light of the Government appellees' failure to respond 


at all and AEIL's failure to argue three of the four! issues, 


Sea-Land asks this Court to reverse and remand the case to 


the District Court with the directions requested in 
Appellant's brief. 


Respectfully submitted, 


Edward M. Shea 


Attorneys for Appellant 
Sea-Land Service, Inc. 


RAGAN & MASON 

900 - 17th Street, N. W. 
Washington, D. C. 20006 
296-4750 
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I hereby certify that I have this day caused 
the foregoing Reply Brief of Appellant to be served on 
the United States Attorney for the District of Columbia: 
Levenworth Colby, Esquire, Department of Justice (Chasey 


for the Government Appellees); and Richard Kurrus, Esquire 


(attorney for Appellee AEIL) by first class mail, postage 
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prepaid. 
Dated at Washington, D. C. this 5th day of December 
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AFFIDAVIT 


My name is Edward M. Shea, and I am one of the 
attorneys for Sea-Land Service, Inc. (Sea-Land) in $Sea- 
land v. Connor, No. 22140. I know that the following 


statements are true. 


On or about August 5, 1968, Appellee American 
Export Isbrandtsen Lines, Inc. (AEIL) filed an application 
with Appellee Maritime Subsidy Board/Maritime Administration 
(MA/MSB) for operating differential subsidy on Essential 
Trade Route No. 29. In the normal course of my representa-— 
tion of Sea-Land, I obtained a copy of said application 
from said MA/MSB later in the month of August. The) attached 
four pages are true copies of the cover sheet and pages 8, 
38 and 39 of said application. | 

Having become aware of the representations con- 
tained on page 8 of said application after having filed 
appellants' brief in this proceeding, I contacted counsel 
for the Government appellees early in September, both by 
telephone and by letter with said page 8 attached to make 
him aware of those representations. No responses to those 
communications have been made to me by counsel for 'the Govern- 
ment appellees. 
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Edward M. Shea 


Subscribed and sworn before me this 29th day of Novenber 
1968, in Washington, District of Columbia. 
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B. AS TO THES APPLICANT: ITS BUSINESS ACTIVITIES AND RELATIONSHIPS 


A BRIEF DESCRIPTION OF (a) THE SHIPPING BUSINESS OF THE APPLICANT 
AND (b) ANY OTHER BUSINESS ACTIVITIES OF THE APPLICANT DURING THE 
PRECEDING FIVE YEARS. IF, WITHIN SUCH PERIOD, THE APPLICANT HAS 
ACQUIRED THE BUSINESS OF ANOTHER PERSON OR HAS BEEN REORGANIZED, 
THERES SHOULD BE INCLUDED A BRIEF DESCRIPTION OF: SUCH ACQUISITION , 
OR REORGANIZATION. : nor 


(a) Applicant has operated subsidized service on Essential Trade 
Routes 5-7-8-9, 16, 12, 18, 32, and 34, and Round-World (East- 
bound.) In addition, the Applicant has authority under Article 
II-16 of its Operating-Differential Subsidy Agreement Contract 
No. FM3-87 to| operate up to 18 unsubsidized voyages annually on 
Trade Route 5-7-8-9. Full details of the Applicant's activities 
in these services appear in reports regularly submitted to the 
Maritime Administration. 


(Db) The operation of passenger and cargo vessels as described in 
the enswers to Section (a) of this question is the only business 
in which the Applicant has been engaged during the preceding five. 
years. 


A BRIEF DESCRIPTION OF THE GENERAL CHARACTER AND LOCATION OF THE 
PRINCIPAL PROPERTY OF THE APPLICANT , OTHER THAN VESSELS, EMPLOYED 
IN ITS BUSINESS. : ° 

The Applicant’s principal property, other than vessels, consists, 
generally, of container and chassis equipment, related vessel 
equipment, and termine! ané office properties located at the 
Applicant's terminals and orfices. Saris 3 


FULL DETAILS CONCERNING THE SERVICES, ROUTES, OR LINES ON WHICH 
VESSELS OWNED 'OR CHARTERED SY THE APPLICANT ARE NOW OPERATED, 
INCLUDING PORTS OF CALL, TERMINAL AND DOCK FACILITIES AT ALL SUCH 
PORTS, FREQUENCY OF SAILINGS PER YEAR DURING RECENT YEARS, DE- 
SCRIPTION OF SERVICES AND VOYAGES, AND NAMES OF VESSELS SEGREGATEL 


, ACCORDING TO SERViCeS, ROUTES, OR LINES. 


The Maritime Administration is fully aware of the Applicant's 


‘activities on the services, routes, and lines on which its sub- 


Sidized vessels operate, from reports regularly submitted to the 
Maritime Administration, pursuant to General Orders Nos. -12 and 27 


EXHIBIT V =- et seq. - SUCH OF THe FINANCIAL STATEMENTS, COPIES 
OF CONTRACTS, SCHEDULES, AND OTHER DATA REQUIRED HEREUNDER WHICH 
APPLICANT DESIRES TO ATTACH AS EXHIBITS INSTEAD OF INCORPORATING 


IN THE BODY OF THE APPLICATION. 


! 
Information currently on file with the Maritime Administration. 
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President 


ATTEST: 
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MICHAEL J. E aie 
Assistant Sebr aie 
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STATE OF NEW YORK ) 
) SS: 
COUNTY OF NEW YORK) 


I, MANUEL DIAZ, being duly sworn, depose and say that 
I am the President of American Export Isbrandtsen Lines, Inc., 
the Applicant on whose behalf I have executed the foregoing 
Application pursuant to authority duly vested in me by the 
Board of Directors of the Applicant, which has duly authorized 
the filing of this Application; that the Applicant is a citizen 
of the United States within the meaning of the Shipping Act, 
1916, as Amended (U.S.C., Title 46, Sec. 802); that this Appli- 
cation is made for the purpose of inducing the Maritime Admin- 
istration, U. S. Department of Commerce, to grant an operating 
differential subsidy to the Applicant, pursuant to the provisions 
of The Merchant Marine Act, 1936, and particularly Title VI 
thereof; that I have carefully examined the Application and all 
documents submitted in connection therewith, and, to the best 
of my knowledge, information and belie€, the statements and 
representations contained in said Application and related 
documents are full, complete, accurate, and true. 


Ll 
SUEL DIAZ 
President 


Subscribed and sworn to before me, 


a Notary Public in and for the 


ae and eee above named, this 
ay of Mieg 1968. 


“ je: Wor 


DONALD L. CALDERA 


DONALD L. CALDID, 
NOTARY peer STATE CF re VOaK 
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I. Introduction | 
By Order of the Court of December 18, 1968, 
appellant was granted permission to ei1® within ten 


days, a reply brief to the late lodged brief of appellees 


John T. Connor, et al, ("the Government appellees") which 
was directed to be filed by that same order. This Second 
Reply Brief is that document, and is directed solely to 


the points raised in the Government appellees' brief. 


II. Standing 


The Government argues that appellant had no stand- 


ing to bring the action here on appeal because: 


A. Appellant obtained the hearing it re- 


quested; and, 


B. Appellant was not a person entitled to 
a hearing under Section 605(c). 


These issues are next discussed. 


A. Did appellant obtain the "hearing" it 


requested? 


1. Hearing ! 


i} 


On this point, the Government (pp. 16-20) calls 
the Court's attention to several cases holding either that 


no error had resulted from administrative denial of a hear- 


ing; or that the hearing that was granted was sufficient. 


1 


The Government appellees also there cite 1 Davis, Ad- 
ministrative Law §7:01 (1958). While we thing that-- 
for reasons stated below--the case citations miss the 
point, we think the treatise citation is quite signifi- 
cant. 


The first, terse sentence of §7.01 of Davis 


"A ‘hearing’ is any oral proceeding 
before a tribunal.” (emphasis added) 


' Appellant never was given the opportunity to 
make an oral presentation at any stage of the administra- 
tive process (i.e., neither before a Hearing Examiner, nor 
before the MA/MSB, nor the Secretary of Commerce, nor any 
representative of any of the aforesaid). That, we submit, 
is what this case is all about. 

As noted above, we think that the several cases 
cited to the Court in this section of the Government app- 
e'.ce's prier nave no precedentiai value. As the Government 
appellees’ note later in their own brief (p. 32), the 


statute under which the Federal Communications Commission 


functions has no hearing requirement with respect to the a- 


wn 


— 


warding of licenses. Accordingly, the cases cited | 


: 
| 
! 
1/ 


are 


unlike the situation here. Likewise, the Civil Aeronau- 


2/ 3h 7 


tics Board and Interstate Commerce Commission cases in- 


volved a section of the underlying statute which has no 


hearing requirements. 


All of the other cases cited which reviewed ad- 


ministrative hearings stand for the proposition that the 
| 


1 
! 


hearing granted was sufficient. In each case, however, 


there had been an opportunity to be heard in the aural sense 


(either before an examiner with respect to factual’ issues or 


| 


before the agency with respect to legal issues) sometime in 


the course of the administrative process. 


2. Hearing Requested 


The Government appellees (at pp. 6 and 17) seem 


to fault appellant for not requesting a "rehearing" 


petition to reopen for reconsideration (RA Att. 29) 


in its 


- They 


DY/ETIMBroadcasting,inC.V. 2.|coCe, 26 U.S.App.D.C. 54, 
374F.2d 268 (1966); F.C.C. v. WIR, the Goodwill Station, 337 


Wise a2OOs erican Broadcasting Co. v. F.C.C., 85 U.S.App.D.C. 


343, 179 F.2d 437 (1949). 


\ 
| 
| 
| 


2/ Fugazy Travel Bureau V.C.A.B., 121 U.S.App.D.C. 
733 (1965). 


335), S50 2G 


3/ Lincoln Transit Co. v. United States, 256 F.Supp. 990, 


(S.D.N.Y. 1966). 


| 
| 
| 
| 
| 
| 
| 


Ae 


do not explain, however, how something can be "reheard" 
when it wasn’t heard in the first place. 

What appellant did ask for was reopening and 
reconsideration. The first action by the MSB sought to 
be reconsidered was:-- 


"AS srounds for reconsideration 
we assicn:-- 
First, that Finding C.l of the 
Maritime Subsidy Board, appear- 
ing in Document No. 3 itemized 
above, is erroneously decided. 
That finding is as follows: 
"That the proposed substit- 
ution of the converted SSs 
TRANSINDIA and TRANSORIENT 
for the SSs REMSEN HEIGHTS 
and SIR JOHN FRANKLIN, does 
not require either repub- 
lication in the Federal Register 
of the application of Amer- 
ican Export Isbrandtsen Lines, 
Inc., for operating-differen- 
tial subsidy on Trade Route 
5-7-8-9 or hearings under 
Section 605(c) of the Act..' 
Section 605(c) provides under 
certain specified circumstances 
for a ‘proper hearing of all 
perties’, and under other cir- 
cumstances, for whatever the 
difference may be, a ‘public - 
hearing’ in connection with the 
standards fixed by that section. 
The Administrative Procedures 
Act, Sec. 5(a), in such case, re- 
quires notice of such hearing.” 
(RA Att. 29, pp 8,9) 


ee | 


Since the MA/MSB has never noticed and heard 
the application, we cannot understand how the Government 


appellees can seriously urge the Court to hold that appell- 


ant received the “hearing” it asked for. | 
True, appellant included some substantive ar 
guments, and attached an affidavit, in urging the MSB to 


reconsider and reopen the matter. However, we canhot con-~ 
| 


ceive how such matters put together within ten days after 
publication of a press release and based on an incomplete 

copy of the underlying application (RA Att. 29, p.-| 3) some- 

how waived appellant's statutory right to be heard. Parent-— 
hetically, the Government appellees later in their brief, p. 35, 
chide appellant for not having made arguments or presented 
evidence on the substantive issues: 


"The inadequacy of the United 
States flag service, both be- 
fore and after the subsidy of 
the two containerships is thus 
indisputable. Significantly, 
neither in the petition for re- 
consideration nor in its briefs | 
in this Court and the court be- | 
low has Sea-Land ever pointed 
out anything to the contrary." 


Finally, while the MA/MSB in its Opinion (JA 5-17) 
swept aside appellant's substantive arguments and| expressed 


a lack of credence in the affidavit: 

"...this affidavit, which was 
executed on August 31, 1965, 
cannot, of course, be consid- 
ered prior notice to the 
Board, or even a promise that 


adequate service will be 
inaugurated and main- 
tained.” (JA 14) 


"...There have been sit- 
uations in the past where 
subsidy has been denied 
to certain operators be- 
cause other U. S.-flag 
operators have indicated 
intentions of entering and 
having actually entered ser- 
vice on a nonsubsidized basis, 
only to have such intervenors 
subsequently apply for sub- 
sidy themselves, once the orig- 
inal applicant was out of the 
way." (JA 13) 


The MA/MSB obviously realized that what they 
were Goinc was,among other things, denying a hearing under 
Section 605(c). 
"..-Having reviewed the petition, 
we find that is presents nothing 
of consequence and nothing that 
would in any manner establish im- 
proper or illegal action by the 
Board under all pertinent provis- 
ions or the 1936 Act.” (JA 9) 
in sum, we submit that--much less the “hearing" 
it requested--appellant never received any hearing. All 
it received was a summary denial of its petition for reopening 
and reconsideration of the MA/MSB's findings, inter alia, 
that a hearing was unnecessary. Accordingly, appellant can 


hardly be said to have no standing on the basis that it 


received what it asked for. 


B. Was appellant a person entitled | 
to a hearing? | 


As we read the Government appellees' brief on 


this point (pp. 21-27), its position is that appellant is 
without judicial standing because it had no right to ask 
MA/MSB to reconsider its failure to notice and to hear 
AEIL's application for the reason that appellant was not 
"a line serving the route" in competition with AEIL's 


"existing non-subsidized operation." It seems signifi- 


| 
cant to us that the argument is not made in terms of app- 


ellant's failing to meet the judicial standard of one ad- 
versely affected by agency action within the meaning of any 


i 
1 
1 
1 


relevant statute. 
We pretty much stand on our position with re- 
spect to standing set out at pp. 37-45 of our brief. How- 


ever, three specific rebuttal points must be noted. 


1. At p.21 of their brief, the Government app- 
| 
ellees point out that Waterman, appellant's then affiliate, 
"had withdrawn its intervention.“ This intervention and 


withdrawal, however, had been directed to AEIL's first app- 


lication for subsidy of the break bulk vessels SSs REMSEN 
HEIGHTS and SIR JOHN FRANKLIN. Accordingly, per does 
not rely on Waterman's actions, but does point Eoimetermanes 
status as a “line serving the route" during the Meee time 


period as one of several reasons why appellant was a person 


entitled to notice and hearing. 


ee 


2. At pp. 22-23, the Government appellees dis- 
cuss standing in the context of the statutory language of 
Section’ 605(c). However, if they remained true to the con- 
struction of the Section that they later urge upon the 
Court, they would not have to so argue. That is, at pp. 
30-36, it is argued that notice and hearing never had to 
be csiven since the MA/MSB had the discretion to make pre- 
liminary ex perte findings as to "inadequacy” and “undue 
acvantase." We address that argument later. 

Here, however, it is necessary to again point 
cut that Section 605(c) - if it gives the right to be heard 
at all - gives that richt to “ail parties" where the ser- 
vice is "in addition to the existing service," and to "a 
public hearing, due notice of which shall be given to each 
line serving the route,” where the application relates "to 
a vessel operated or to be operated in a service, route, or 
line served by two or more citizens of the United States." 
For reasons stated in our brief, we assert that appellant 
met both of these tests (although meeting either wauld be 
sufficient); and that, in any event, appellant is a person 
adversely affected by the failure of the MA/MSB meet its 


duty under the relevant statute. 


j 
! 
! 


3. By what the Government characterizes as 


"The short answer"(p. 23), but what we would call a 
conclusory statement, it is contended that "proper hearing 
of all parties" under Section 605(c) "derives from |similax 
provisions” of other transportation laws conferring stand- 
ing on "all parties in interest." Not only are thé phrases 
substantially dissimilar on their respective acest but no 
attempt is made to link up the phrases by pererence to 
legislative history. | 
| 


One significant difference between the Mer- 
i 


chant Marine Act of 1936 and other regulatory laws is that 
\ 

the former regulates only a portion of the industry (and 

even then only because those regulated voluntarily contract 


to be regulated in consideration of the payment of subsidy), 


while the latter statutes regulate substantially all of the 


industry, usually requiring certification as a condition pre- 


cedent to operation. It was in this context that Congress 


not only gave standing to those who had no subsidy appli- 
cations pending, but also gave protection from subsidized 

| 
competition to unsubsidized operators, as such, upon certain 


findings. 


Accordingly, it is beneath the Government 

apsellees to tell this Court, at p. 26, that: 
"Section 605(c) and its hearing 
provisions show on their face 
that their purpose was to per- 
mit applicants to show they are 
eligible for awards of subsidy, 
althouch Maritime has found that 
the application would involve add- 
iticnal service or that subsidy 
would give the applicant undue ad- 
vantage to the prejudice of exist- 
ing competitors." (emphasis in original) 

Section 60l(a) of the Act is where the criteria 
which parallel the "fit, willing and able” provisions of 

4/ 
other recsuiatory laws. 

‘Section 605(c) is for the purpose of developing in 
open hearings evidence with respect to (1) adequacy of exist- 
ing service, (2) whether additional service will be in the 
accomplishment of the purposes and policy of the Act, and (3) 
--under certain circumstances--whether the effect of the sub- 
sidy contract would be to give undue advantage or to be un- 


Guly prejudicial. 


Ltd.--Atlantic/Straits 


‘In American Pres. Lines 


Service, 1 MA 143 (1963), where the statute, legislative his- 


tory, and' prior decisions were exhausively reviewed, the 


4/"..-No such application shall be approved...unless...(1) the 
operation...is required to meet foreign-flag competition... (2) 
the applicant [will have appropriate] vessels...(3)the applicant 
possesses the ability, experience, financial resources, and 
other qualifications necessary...to meet competitive conditions 


So 


MA/MSB said: 


"Section 605(c) of the Act is 
one of the instances where 
Congress felt a proper hear- 
ing would be appropriate. 

It appears that Congress 
felt that in determining the 
issues of adequacy and inadequacy) 
of existing services provided by 
citizens, a hearing would 

be beneficial to the Board : 
in making its determinations, 

and would also serve the pur- 
pose of giving interested 
parties an opportunity to sub- 
mit for the record matters 
they would want the Board to 
consider in arriving at a 
decision."(at 152) | 


",..We are under a statutory obli- 
gation to allow every interested 
U. S. citizen an opportunity to 

state his position regarding the 

need for the proposed service. 
maa (ve SbaZ)) 


"The intervenors contend that 
under the ‘purposes and policy' | 
clause of the first part of the | 
first sentence of section 605(c) | 
the Board must consider the in- | 
pact the proposed additional ser- 
vice would have upon the existing 
services of the intervenors. | 


<7 = 


We agree that the inter- 

venors should be permitted 

to show and develop what 

they consider to be the 

probable impact on them of 

the additional service. 

It is a matter particularly 

within the knowledge of the 

intervenor and is information 

not easily obtained by the 
Agency. While such arguments 
are speculative in their nature 

and not subject to exact stand- 

ards of proof, we believe they 

should be admitted and evaluated 
in the light of what is adequate 
service by U. S. vessels and 

what would accomplish adequate 

service.” (at 161). 


IiI. The Merits 

The Government appellees argue (A) at pp. 27-30 
that a hearing was not required because AEIL's proposal of 
April, 1965 was an amendment or supplement to the February, 
1964 application. Next, (B) at pp. 30-36, a construction of 
the statute is urged which would make the hearing provided for 
under Section 605(c) not a right at all; but a contingency 
depending on preliminary, ex parte findings by the MSB. 


A. AEIL's April, 1965 filing; Application 
or Amendment? 


While the Government appellees strongly urge that 
AEIL’s “proposal” of April, 1965, was an amendment or supp- 


lement to the February, 1964 application, we believe that a 


— 5 = 


fair reading of: (1) The April, 1965, filing itself; 

(2) the contemporaneous statement of AEIL, (3) | the ad- 
mission of fact by all appellees in the court below; (4) 
the disposition of the February, 1964 application; and 

(5) the MA/MSB decision here under review clearly show 
that AEIL's April, 1965 filing was an application for add- 


itional service. 


i 
! 


(1) The April, 1965 Filing Itself 


"AEIL has an application for op+ 
erating-differential subsidy | 
pending before the Board for the 
subsidization of the SSs REMS 
HEIGHTS and SIR JOHN FRANKLIN of 
Trade Routes 5-7-8-9 for 26 sail- 
ings annually. It has been | 
found by the Board that section 
605(c) is not a bar to this app- 
lication and, so far as we know, 

it has met all of the require- 
ments of the Act and of the Board's 
regulations thereunder. The app- 
lication is now pending the final 
approval of the Board. 


The proposal which we are setting 

forth conteniplates that the Board 

will act favorably on AEIL's pend- 

ang application for subsidy on 

Trade Routes 5-7-8-9...."(RA Att. ee Den) 
(emphasis added) 


a 


(2) Contemporanous Statement by AEIL 


RA Att. 11, which is AEIL's letter of trans- 
mittal of the proposal of April, 1965, signed by the then 
President of AEIL, defines the subject thereof as: 


“Application and Proposal to 
Establish CONTAINER MARINE 
LINE, etc.” 


Nowhere in that letter is the February, 1964 
application mentioned. 
{3) The Admission of Fact 


"13. At a meeting of March 

30, 1965, the Board of 
Directors of American Ex- 

port Isbrandtsen Lines, 

Inc., authorized the filing 

of an application for,among 
other things: operating diff- 
erential subsidy on two vessels 
to be acquired and converted to 
containerships for operation on 
Trade Route 5-7-8-9,..." 

(JA 42, 43) 


(4) February, 1964 Application Disposition 


"Following the above actions you are 
advised that the Board denied your 
application of February 24, 1964, 
regarding the SSs REMSEN HEIGHTS 
and SIR JOHN FRANKLIN since there 
would be no real purpose in temp- 
orarily subsidizing these two old 
vessels during the few months prior 
to the entry of the containerships 
into the North Atlantic Service.” 

(RA Att. 10) 


Se 


(5) The MA/MSB Decision 


"The facts are that on | 
April 7, 1965, American 
Export Isbrandtsen Lines, 
Inc., filed an application | 
for operating and construction 
differential subsidy as...replace 
ments for two cargo vessels... 
currently operating without sub- 
sidy..." (emphasis added) 5/ 


i 
| 
| 


At pp. 5 and 27, the Government appellees tell 
the Court in a conclusory manner that the April, 1965 pro- 


posal couldn't have been an application because it \did not 


meet the requirements of 46 C.F.R. §201.76. However, the 
Government does not tell the Court in that respect it failed 


| 


to meet those standards. We cannot know, for appellant never 
was able to obtain a full copy of the April, 1965 paneing: which 
AEIL asked to be treated confidentially. (JA 46). pecocannates 
the only portions of the April, 1965 filing which are of re- 

cord here are those parts (RA Att's 12 through 315))/auppattod to 
appellant. : 


It is then stated by the Government appellees that: 


"..the April proposal could only 
be an amendment or supplement under 
BEC OE Re 2ONi/id elec ADel aed) 
ee 
5/While this statement is at odds with what AEIL actually asked 
for, and while there is no evidence that AEIL's unsubsidized 

rights were subsequently revoked, the MA/MSB clearly did not 

consider AEIL's April, 1965 application as amendatory to AEIL's 
February, 1964 application. 


| 
| 
| 
| 
| 
| 
| 
1 
| 


| 
| 
! 
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However, 46 C.F.R. 201.77 (which speaks in 
terms of pleadings) provides that: 
"...amendments or supplements 
allowed prior to hearing will 
be served in the same manner 
as the original pleading.” 
Since the application of February, 1964 was 
6/ 
noticed in the Federal Register, it would seem to follow 
that the "amendment or supplement" thereto would also have 
to be so noticed. 
With respect to the Government appellees’ po- 
Sition that not only was the April,1965, filing an amend- 
ment, but also an amendment to an application grounded on 
existing service, we call the Court’s attention to the ap- 
plicant’s Reply Brief of December 5 with attached affidavit. 
There, we have shown that AEIL's existing, unsubsidized 
rights which are alleged to underlie the April, 1965 app- 
lication were considered to be still in existence by AEIL as 
late as August, 1968. 
While we in the main rest on the reasons given 
in our brief why the April, 1965 filing--whether an app- 
6/ It is worth mentioning in passing that MA/MSB's noticing 
of the February, 1964 application was highly inconsistent with 


its position that such notice is unnecessary where based on an 
existing service. 
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lication or amendment--had to be noticed and heard, 
we would make one more observation before moving on 


to the next point. 


At. p. 29 of their brief, the Government 


appellees cite several MA/MSB decisions concerning the 


standards for determining whether a service is an exist- 


ing one. We must point out that, in every case so cited, 


the MA/MSB made its determination on this issue after a 
hearing pursuant to Section 605(c) where the applicants 
and intervenors in opposition were accorded the opportunity 


to introduce evidence and to cross-examine on precisely 


this factual issue. As counsel for appellee AEIL pointed 


out in argument on the motion for summary judgment in the 


court below: 


"Mr. Kurrus: The administrative | 
decisions of the Maritime Sub- | 
sidy Board and its predecessor 
agencies are consistent that 
a hearing has to be held to | 
determine whéther or not a ser- | 
vice is existing. 


I think Mr. Colby's construction 
of the statute is an allowable 

interpretation, but, unfortunately, 
the administrative decisions are | 
unamously to the contrary. (JA 102) 


=e. — 
B. Hearing--A Right or a Matter of 
Administrative Discretion? 

The Government appellees, pp. 30-36, in effect 
are telling the Court that for the last 32 years the 
agency and its predecessors have misconstrued the meaning 
of Section 605(c); all that time thinking they had a duty 
to hold hearings while no such duty existed. 

This is not a situation like that in Bridgeport 
Fed. Sav. & L. Ass'n v. Federal Home Loan Bank Bd. 307 F.2d 
580, (3d Cir. 1962), cited by the Government appellees, 
where the agency involved has held hearings from time to 
time, but articulating that the hearings were to be limited 
in nature and for the agency's own convenience and inform- 
ation. On the contrary, the MA/MSB has consistently held 
that it has the statutory duty to hold hearings to determine 
matters of fact relevant to Section 605(c) issues. See, 
e.g., American Pres. Lines, Ltd.--Atlantic Straits Service, 
1 MA 143 (1963), quoted at length at pp. 11,12 herein. 

At p. 18 of Brief for appellant, we said: 

"Rather than bloat this brief 

with further citations, how- 

ever, we challenge the Appellees 

to cite to this Court any in- 
stances where the MA/MSB has ar- 
ticulated the position that it 

had the power to reserve to it- 
self for administrative determin- 
ation the issues of whether a ser- 
vice was "existing" or "additional," 


and whether a subsidy grant would result 
in preference or prejudice.” 
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The Government appellees have not risen to 


this challenge, because they could not: For the novel 


interpretation of Section 605(c) which has been presented 


| 
to the court below and to this Court has never been ad- 
| 
ministratively asserted. ! 
| 


We suppose that it is conceivable that a statute 


might be misconstrued over a third of a century by the 


| 
agency charged with administering it. However, we suggest 


that it would be totally out of step with the evolution of 


administrative law, as well as lay Section 605(c);) open to 


attack on constitutional grounds, to read the right to be 


heard out of this rather obscure statutory provision. 
Just two more points. 
| 


Appellant has resisted the temptation to argue 


| 


the merits of the case (i.e., what it would have ‘tried to 


prove in the Section 605(c) hearing it believes it had the 

right to) in the belief that chances of prevaiting are irr- 
elevant to the issue of emer notice and nearing were re- 
quired. However, we believe that the eported statement 


! 
1 


of the Government appellees, at p. 35: 
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“The inadequacy of the United 
States flag service, both be- 
fore and after the subsidy 
of the two containerships is 
thus indisputable. Signifi- 
cantly, neither in the petit- 
ion for reconsideration nor in 
its briefs in this Court and 
the court below has Sea-Land 
ever pointed out anything to 
the contrary." 


warrants response. Accordingly, we cite to the Court the 


decision of an MA/MSB hearing examiner, Moore-McCormack and 


AEIL--Sec. 605(c) Applications, 10 SRR 282 (1968) where it 
was found, concluded and recommended that Section 605(c) was 
2a bar to the subsidizing of additional containership sailings 
by AEIL on this same trade route on the basis, inter alia, 
of a failure to demonstrate an inadequacy of U. S. flag 
service. 

Finally, speaking of temptation, we cannot resist 
re-citing to the Court the last case quoted from in the Govern- 


ment’s brief (pp. 35,36); 


"Whether a preference or ad- 
vantage or discrimination is 
undue or unreasonable or un- 
just is one of those questions 
of fact that have been confided 
by Congress to the judgment and 
discretion of the Commission 
(Interstate Commerce Commission 
v. Alabama Midland R. Co., 

168U.S.144, 170), and upon 
which its decisions,made the 
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basis of administrative 
orders operating in futuro, 


are not to be disturbed by 
the courts except upon a 
showing that they are un- | 
supported by evidence, were 


made without a hearing, exceed | 
constitutional limits or, for | 
some other reason, amount to an | 
abuse of power...."7/ (emphasis | 


added) 


Since "those questions of fact" were indeed de- 
| 


cided "without a hearing," we again ask this Court to cause 
AEIL's April, 1965 application to be heard, as required by 


law, at long last. 


a — 


7/ Manufacturers Ry. Co. v. United States. 246 U.S. 457 
(1918) . | 
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